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Cases involving questions as to the legal 
status of monopolies, combinations and trusts, 
and the construction and enforceability of 
statutes relating to modern devices of that 
character, are increasing very rapidly. Fol- 
lowing close upon the Arkansas decision to 
which we made recent reference (48 Cent. L. 
J. 487), is the case of tna Ins. Co. v. Com- 
monwealth, wherein the Court of Appeals of 
Kentucky hold, that under a statute of that 
State, declaring that any corporation, person, 
or association of persons who shall combine 
with others ‘‘for the purpose of regulating or 
controlling or fixing the price of any mer- 
chandise, manufactured articles or property 
of any kind,’’ shall be guilty of criminal con- 
spiracy, it is not an offense to combine for 
the purpose of maintaining rates of insurance, 
and that by the common law of Kentucky, it 
is not an indictable offense to combine for 
the purpose of maintaining rates of insur- 
ance. The opinion of the Kentucky court 
evidences great research into the pfecedents, 
American and English. ‘‘It is evident,’’ 
they say, in conclusion ‘‘from this examina- 
tion, that at the time the English common law, 
and the English statutes of a general nature, 
became a part of our system, the acts charged 
as an offensé in this case were not indictable. 
Nor do we think that any such principle has 
been adopted generally by the States of this 
Union as would justify us in holding, in the 
absence of all precedents to that effect in this 
State, that the acts charged are criminal.’’ 
The American cases cited and discussed by 
the court are:. Hutchins v. Hutchins, 7 Hill, 
107; Carew v. Rutherford, 106 Mass. 14; 
U. S. v. Addyston Pipe & Steel Co., 85 Fed. 
Rep. 278; Orr v. Ins. Co , 12 La. Ann. 255; 
Macauley v. Tierney, 19 R. I. 25;5 Printing 
Co. v. Howell,-26 Oreg. 527. 





In State v. Portland Natural Gas & Oil 
Co., the Supreme Court of Indiana holds that 
an agreement by a quasi public gas company, 
incorporated to supply the city with gas for 
light and fuel, with the only other gas com- 
pany inthe city, incorporated for like pur- 





poses, fixing the price of gas to be charged 
consumers, and stipulating that neither com- 
pany will furnish gas to persons who are 
patrons of the other company, where carried 
out, warrants a forfeiture of the franchise, 
as a restriction of competition; and that in 
quo warranto proceedings against a corpora- 
tion, the court may either declare a forfeiture 
of its corporate franchises, or merely a for- 
feiture or ouster of the right to continue the 
illegal act or acts charged and established. 
The court in this case grounded its conclusion 
upon the common law, invoking the old and 
familiar maxim that ‘‘competition is the life 
of trade,’’ and whatever act destroys compe- 
tition, or even relaxes it, upon the part of 
those who sustain relations to the public, is 
regarded by the law as injurious to public 
interests, and is therefore deemed to be un- 
lawful, on the grounds of public policy. 


A recent Texas case in effect involves the 
right and power of a State to create a mo- 
nopoly. In Jannin v. State, decided by the 
Court of Criminal Appeals, it was held that a 
statute of that State making it a penal offense 
for any other person than the agent of a rail- 
road company to sell its tickets, deprives no 
one of his property without due process of 
law, a ticket not being ‘‘property’’ in the 
general sense of the word. They also hold 
that the act does not create a monopoly, but 
that on the contrary it is a valid exercise of 
the police power. It was held, however, that 
the act was invalidated by the further provis- 
ion that it shall not apply to tickets on which 
it is not plainly printed that it is a penal of- 
fense for the holder to transfer the same, 
since it is left optional with each railroad 
company whether it will make the, unauthor- 
ized sale of its tickets an prety 











NOTES OF IMPORTANT DECISIONS. 





BANKRUPTCY—INVOLUNTARY BANKRUPTCY— 
INSOLVENCY—GENERAL ASSIGNMENT AS ACT OF 
BANKRUPTCY.—The Supreme Court of the United 
States in the recent case of Geo. M.. West Co. v. 
Lea decides some interesting questions arising 
out of the new Bankruptcy Act. The proposi- 
tions laid down were as follows: 

1. The Bankruptcy Act of 1898 does not make 
insolvency an essential prerequisite in every case 
to an adjudication in involuntary bankruptcy. 

2. A deed of general assignment for the bene- 
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fit of creditors is made by the Bankruptcy Act of 
1898 alone sufficient to justify an adjudication in 
involuntary bankruptcy against the debtor mak- 
ing such deed, without reference to his solvency 
at the time of the filing of the petition; hence 
the denial of insolvency by way of defense toa 
petition based upon the making of a deed of gen- 
eral assignment is not a good plea. 

3. In paragraph c of section 3 of the Bankruptcy 
Act of 1898, providing that ‘it shall bea complete 
defense to any proceedings in bankruptcy insti- 
tuted under the first subdivision of this section to 
allege and prove that the party proceeded 
against was not insolvent as defined in this act at 
the time of the filing the petition against him,” 
the words ‘‘under the first subivision of this sec- 
tion’’ do not refer to paragraph a of the section, 
defining acts of bankruptcy, as a whole, but to 
subdivision 1 of such paragraph, which makes 
the conveyance, transfer, concealment, or re- 
moval of property with the intent to hinder, de- 
lay, or defraud creditors an act of bankruptcy. 

4. The rule in bankruptcy promulgated by the 
supreme court were only intended to execute the 
act, and not to add to its provisions by making 
that which the statute treats in some cases as 
immaterial a material fact in every case. There- 
fore, though the rules and forms provide-for an 
issue as to insolvency in cases of involuntary bank- 
ruptey, where by the statute such issue becomes 
irrelevant because the particular act relied on 
conclusively imports a right to the adjudication 
in bankruptcy, if established, the allegation of 
insolvency in the petition becomes superfluous, 
or, if made, need not be traversed. 





CONTRACT IN RESTRAINT OF TRADE—SALE OF 
Goop WiLL—EstTopreL.—In Merchants’ Ad- 
Sign Co. v. Sterling, 57 Pac. Rep. 468, it is held 
by the Supreme Court of California, that a con- 
tract between a stockholder who is active man- 
ager of a corporation, and one to whom he sold 
his stock and the good will of the corporation, 
restraining the vendor from carrying on a like 
business, is void, as in restraint of trade, and that 
where as torkholder in a corporation sells the 
good will of the business, the fact that he re- 
ceived a valuable consideration therefor does not 
estop him to deny that he had a vendible interest 
in such good will. The court says in part: 

“The principal question presented by ap- 
pellant is as to the validity of the contract be- 
tween defendant and Wilshire. The allegation 
of the complaint is that defendant sold his in- 
terest in the good will of the business of plaint- 
iff corporation, in consideration of which he 
agreed not to conduct, or assist in conducting, 
the business of bill posting, in which plaintiff 
was engaged. There is no allegation that de- 
fendant had any interest in such good will, ex- 
cept, as the owner of certain shares of the cor- 
poration, it may be so inferred. Section 1673, 
Civ. Code, reads as follows: ‘Every contract by 
which any one is restrained from exercising a 





lawful profession, trade, or business of any kind, 
otherwise than is provided by the next two sec- 
tions, is to that extent void.’ Section 1674, Jd., 
provides as follows: ‘One who sells the good 
will of a business may agree with the buyer to re- 
frain from carrying on a similar business within 
a specified county, city, of part thereof, so jlong 
as the buyer, or any person deriving title to the 
good will from him carries on a like business 
therein.’ Section 992, Jd., defines the ‘good 
will’ of a business to be ‘the expectation of con- 
tinued public patronage;’ and section 993, /d., 
says it ‘is property, transferable like any other 
property.’ ‘One who sells the good will of a 
business thereby warrants that he will not en- 
deavor to draw off any of the customers.’ Section 
1776, Id. ‘A partner, as such, has not authority 
to do any of the following acts, unless his co- 
partners have wholly abandoned the business to 
him, or are incapable of acting: * * * (2) 
To dispose of the good will of the business.’ 
Section 2430, Jd. But ‘partners may, upon or in 
anticipation of a dissolution of the partnership, 
agree that none of them will carry on a similar 
business within the same city, or town where the 
partnership business had been transacted, or 
within a specified part thereof.’ Section 1675, 
Id. These constitute all the statutory provisions 
upon the subject of good will and restraint of 
trade which bear upon the question. 

“Tt is conceded by appellant, what is obviously 
true, that a stockholder cannot transfer the good 
will of a, corporation. In the case of Water- 
works v. Schottler, 62 Cal. 69 (at page 118), it 
was said: ‘It is contended that good will enters 
into and forms an element in the value of the 
shares of stock. No case has been produced 
to us, nor have we been able to find any, holding. 
or even intimating, that this is so. We find no 
such element of value in the least hinted at by 
any one who has written on the subject, nor has 
any such been called to our attention. We can- 
not recognize any such element as giving value 
to shares in a trading corporation. It would be 
strange to predicate good will as pertaining to, 
or extending to, an abstraction, to an ‘‘artificial 
being, invisible, intangible, and existing only in 
contemplation of law.’’’ Apparently conceding 
the correctness of these views, counsel for ap- 
pellant insist that, ‘where a stockholder has been 
actively engaged in the management of the busi- 
ness of a corporation, he surely has the privilege 
of increasing the vendibility of his stock by be- 
ing able to agree with the buyer that he will re- 
frain from carrying on a similar business to that 
heretofore engaged in by himself and the corpora- 
tion which he managed, of course within the 
time and territorial limits allowed by the Code.’ 
We are cited to the following well-considered 
and instructive cases, as showing that the statute 
should be given a liberal construction: Brown 
v. Kling, 101 Cal. 295, 35 Pac. Rep. 995; Carpet 
Works vy. Jones, 102 Cal. 506, 36 Pac. Rep. 841; 
Meyers v. Merillion, 118 Cal. 352, 50 Pac. Rep. 
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662. In the case now before us there seems to be 
no room for construction. Defendant, as a stock- 
holder, did not and could not transfer the good 
will of the corporation, assuming, what we do 
not consider it necessary ,to decide, that good 
will, as property, pertains to a corporation. The 
element of good will, therefore, is not present in 
the transaction. The statute says that ‘one who 
sells the good will of a business may agree,’ 
ete.; but the statute also says that ‘every con- 
tract by which one is restrained from exercising 
alawful * * * business of any kind, other- 
wise than is provided by the next two sections 
{in which the above provision is stated], is to that 
extent void.’ Reading the sections 1673 and 1674 
together, they may be briefly paraphrased as fol- 
lows: Every contract by which anyone is restrained 
from exercising a lawful business is to that ex- 
tent void, except where he has sold the good 
will of a business. in which case as to that or 
similar business, he may agree not to engage 
therein so long as the buyer carries on a like 
business, within specified limits. It is not a 
question whether the holder of shares of a cor- 
poration should be permitted to enhance their 
vendibility by agreeing to abstain for carrying on 
business similar to that of the corporation, with- 
in the limitations prescribed, but it is a question 
whether such an agreement is not by law declared 
to be void. We are pointed to Carpet Works v. 
Jones, supra, where it was said that ‘the Code in- 
troduces no new principles; it simply eliminates 
from the controversy arising upon such restric- 
tions the question as to what is a reasonable ter- 
ritorial limit.’ And so we are told that the Code 
commissioner’s note shows that this one ques- 
tion of territorial restriction is the only depart- 
ure from common-law principles sought to be 
effected by the Code provisions. We think the 
Code provisions was intended to and in fact went 
further than is bere suggested. In Vulcan Powder 
Co. v. Hercules Powder Co., 96 Cal. 510, 31 Pac. 
Rep. 581, the rule at common-law, even as finally 
relaxed and applied, was said to be ‘uncertain, 
and led to much perplexing legislation, and the 
law upon the subject in this State is now declared 
in section 1673 of the Civil Code.’ Referring to 
the next two sections, it was said that they merely 
provide that ‘one who sells the good will of a 
business may agree not to carry on a similar 
business within a specified county or city; and 
that, in anticipation of a dissolution of a partner- 
ship, a partner may agree not to carry on a simi- 
lar business within the city or county where the 
partnership busines is transacted.’ These latter 
sections were held not to apply, because the case 
did not fall within either one of the exceptions, 
i.e., being the sale of a business and its good 
will or a dissolution of a partnership. The case 
was determined wholly under section 1673. The 
contract there involved was held to be void as in 
restraint of trade. The cases cited by appellant 
from our reports and other cases not cited, where 
these sections have been referred to, are cases 





where the business and good will were sold, and 
the liberal construction given the sections was in 
aid of agreements coming within the exceptions 
of, and permitted to be made by the Code. It 
seems to me that the only question here is, as it 
was in the Vulcan Powder Company Case,was the 
contract in restraint of trade? The language of the 
Code isunmistakable: ‘Every contract by which 
one [i. e., any person] is restrained from exercis- 
ing a lawful * * * business of any kind * * * 
is to that extent void.’ The allegation is that 
defendant agreed not to engage in the business 
of bill posting, which is a lawful business. This 
was an agreement in restraint of trade, and there- 
fore void.”’ 


BILLS AND NOTES — TRANSFER AFTER MA- 
TURITY—N OTICE OF DEFENSES.—In Young Men’s 
Christian Assn. Gymnasium Co. v. Rockford Nat. 
Bank, 54 N. E. Rep. 297, it was held that an in- 
dorsee who, without actual notice of equities ex- 
isting between the payee ofa note and one to 
whom the payee has pledged it as collateral, re- 
ceives the note from the pledgee after its maturity, 
is not chargeable with notice of such equities, 
since the rule that the transferee after maturity 
takes the note subject to equities between the par- 
ties only applies to equities between the maker 
and payee. The court said in part: ‘*While the 
question has never been before us in the present 
form, itis not altogether a new one. We have 
frequently held that the assignee of a mortgage 
holds it, and the indebtedness secured by it, sub- 
ject to the same defenses which might have been 
urged against the mortgagee. In Olds v. Cum- 
mings, 31 Il. 188, it was held that such an as- 
signee was nevertheless protected against the 
latent equities of third persons; and in Silverman 
v. Bullock, 98 Ill. 10, we said (page 20): ‘The 
rule in Olds v. Cummings isa reasonable one, and 
can readily be observed. Persons dealing insuch 
securities can, without difficulty, inquire of the 
makers if any defenses exist against them, but 
more than that itis not practicable todo. Of 
course, it would not be possible to discover, even 
by the utmost diligence, all persons that might 
have equitable rightsin the subject-matter of the 
assignment, and the adoption ofa rule that would 
let in latent equities to prevail against the assignee 
would be toensnare dealers in such securities.’ 
To the same effect are the cases of Himrod v. Gil- 
man, 147 Ill. 293, 35 N. E. Rep. 373, and Humble 
v. Curtis, 160 Ill. 193, 43 N. E. Rep. 749. 

‘Other courts and text writers have, so far as 
we can ascertain, applied the same rule to nego- 
tiable securities assigned after due. In National 
Bank of Washington v. Texas, 20 Wall. 89, the 
Supreme Court of the United Siates says: ‘The 
transferee of overdue negotiable paper takes it 
liable to all the equities to which it was subject 
in the hands of the payee. But those equities 
must attach to the paper itself, and not arise from 
any collateral transaction.’ And again: ‘The 
position of the transferee must be, at least, as 
favorable as that of the assignee of a chose in ac- 
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tion. There the assignee takes subject to the 
equity residing in the debtor, but not to an equity 
residing ina third person against the assignor.’ 
And in support of the doctrine thus announced 
the language of Chancellor Kent is cited as fol- 
lows: ‘The assignee can always go to the debtor 
and ascertain what claims he may have against 
tbe bond or other chose in action which he is 
about purchasing from the obligee, but he may 
not be able, with the utmost diligence, to ascer- 
tain the latent equity of some third person against 
the obligee. He has not any object to which he 
ean direct his inquiries, and for this reason the 
assignee, without notice, of a chose in action, was 
preferred in the late case of Redfearn v. Ferrier, 
1 Dow. 50, to that of a third party setting upa 
secret equity against the assignor. Lord Eldon 
observed in that case that, if this were not so, no 
assignment could ever be taken with safety.’ 
‘“‘Upon the contention of appellants that appel- 
lee could take no better title than Parmele him- 
self had (Lee v. Turner, 89 Mo. 494, 148. W. 
Rep. 505; Hill v. Shields, 81 N. Car. 253; Brad- 
ford v. Williams, 91 N. Car. 7, and NeNeil v. 
Bank, 46 N. Y. 329)—cited by counsel for appel- 
lee against the position—are in point. In the first 
case the Supreme Court of Missouri said: ‘But 
we do not see that the doctrine that the trans- 
feree of negotiable paper, to whom it is trans- 
ferred after maturity, acquires nothing but the 
actual right and title of the transferrer, should 
control the disposition of this case. The note is 
assignable. If the true owner of a negotiable note 
overdue, or of a non-negotiable note, clothes an- 
other with the usual evidences of ownership, 
* * * and third persons are led into dealing 
with such apparent owner, they will be protected 
in their dealings.’ And in the McNeil case, pass- 
ing upon the same question, the court used this 
language: ‘It must be conceded that, as a gen- 
eral rule applicable to property other than nego- 
tiable securities (meaning, of course, before ma- 
turity), the vendor or pledgor can convey no 
greater right or title than he has. But this is a 
truism predicable of a simple transfer from one 
party to another where no other element inter- 
venes. It does not interfere with the well-estab- 
lished principle that where the true owner holds 
out another, or allows bim to appear, as the 
owner of. or as having full power of disposition 
over, the property, and innocent third parties are 
thus led into dealing with such apparent owner, 
they will be protected. Theirrights in such cases 
do not depend upon the actual title or authority 
of the party with whom they deal directly, but 
are derived from the act of the real owner, which 
precludes him from disputing, as against them, 
the existence of the title or power which, through 
negligerace or mistaken confidence, he caused or 
allowed to appear to be vested in the party mak- 
ing the conveyance.’ Story, Prom. Notes, sec. 
178, states what we conceive to be the law of this 
case as follows: ‘In general, it may be stated 
thata transfer may be made any time while the 





note remains a good, subsisting, unpaid note, 
whether it be before or after it has arrived at 
maturity. But the rights of the holder against the 
antecedent parties may be most materially affected 
by the time of transfer. * * * Ifthe transfer 
is after maturity of the note, the holder takes 
it as a dishorfored note, and it is affected by all 
the equities between the original parties, whether 
he had any notice thereof or not. But, when we 
speak of equities between the parties it is not to 
be understood by this expression that all sorts of 
equities existing between the parties from other 
independent transactions between them are in- 
tended, but only such equities as attach tothe 
particular note, and, as between those parties, 
would be available to control, qualify or ex- 
tinguish any rights arising thereon. The true 
test to determine whether a note is subject to an 
equity set up by the maker is this: Could the 
payee, at the time he transferred the note, have 
maintained a suit upon it against the maker if it 
had then been mature? Still, however, subject 
to such equities, the holder by indorsement after 
the maturity of the note will be clothed with the 
same rights and advantages as were possessed by 
the indorser, and may avail himself of them ac- 
cordingly.’ To thesame effect are 2 Rand. Com. 
Paper, sec. 675, Daniel, Neg. Inst., sec. 726b, 2 
Pars. Notes & B., 42 et seg.; ‘Tied. Com. Paper, 
sec. 295. Inu Eversole v. Maull, 50 Md. 95, the 
appellant, Eversole, being the payee of a promis- 
sory note made by Caskey, indorsed it generally 
and delivered it to one Frame, an attorney, for 
collection. Frame transferred itto the appellee, 
Maull, after maturity, for value, without notice 
of the purpose for which he held it. The court 
sustained the title of Maull against the claim of 
Eversole on the authority of the foregoing text 
by Judge Story, and its own former decisions 
based thereon. ‘The case seems to have received 
careful consideration, and the opinion of the 
court ably disposes of every substantial question 
raised in this case. 

**We have duly considered the cases referred to 
and quoted from by counsel in their extended 
argument on behalf of appellants, and we find 
them distinguishable from this case, either in the 
fact that the controversy arose between the maker 
of the instrument sued on and a transferee, or 
that the assignor had not the legal title to the 
paper when he transferred it. But,if this were 
not so, we are clearly of the opinion that the claim 
of the appellee bank that it took these notes with- 
out becoming chargeable with notice of the 
rights of the complainants below is abundantly 
sustained by authority, and is in consonance with 
our own decisions. As was said by the Supreme 
Court of Maryland, in Eversole v. Maull, supra: 
‘The equitable principle which underlies this 
doctrine, and which is universally admitted to be 
just and sound, is that if a loss occurs, by which 
one or two innocent persons must suffer, that one 
should sustain the loss who has most trusted the 
party through whom the loss came.’”’ 
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SALE — BuyYER’s FRAUDULENT REPRESENTA- 
TIONS — PURCHASE BY INSOLVENT — TITLE.— 
Syracuse Knitting Co. v. Blanchard, 43 Atl. Rep. 
637, is a well considered case, by the Supreme 
Court of New Hampshire, on the effect of a buy- 
er’s fraudulent representations on a sale of goods. 
The court held that a buyer’s untrue statement as 
to bis financial condition does not constitute an 
element of fraud where it is a statement of opinion; 
that whether a purchase on credit by an insolvent 
was fraudulent depends on whether he bought 
without intending to pay, and that a buyer's title to 
property bought on credit is unaffected by his 
fraudulent acts subsequent to the sale. The court 
says: ‘‘l. Theonly false representation contained 
in the letter was this: ‘I can safely promise you 
that our dealings, if you wish to continue them, 
will be more satisfactory than last season.’ He 
had not paid the plaintiffs promptly for the goods 
purchased of them the preceding season, and the 
representation related to that matter. It would 
generally be understood as a promise to be more 
prompt in hisfuture payments. The word ‘safely’ 
was apparently used to express inferentially his 
opinion that his financial ability and prospects 
justified him in making the promise. His further 
statement that he was to have additional capital, 
and that he expected to profit by his past experi- 
ence, seems to strengthen this view. ‘The finding 
that the statement was unreasonable and untrue 
tends to show that it was regarded at the trial 
term as the expression of an opinion or expecta- 
tion. If so regarded, it might be unreasonable, 
and, as it was not fulfilled, in a sense untrue. If 
this view of the character of the statement is cor- 
rect, it did not constitute fraud, although it was 
not true. Lyons v. Briggs, 14 R. I. 222; Jude v. 
Woodburn, 27 Vt. 415. ‘A representation which 
merely amounts to a statement of opinion, judg- 
ment, probability, or expectation, or is vague and 
indefinite in its terms, or is merely a loose, con- 
jectural, or exaggerated statement, goes for noth- 
ing.’ Messer v. Smyth, 59 N. H. 41, 43; Cooley, 
Torts, 483. Unless the plaintiffs were willing to 
accept the statement for what it was worth asa 
promise, ordinary prudence would seem to require 
them not to rely upon it, but to call for the facts 
upon which the opinion*or expectation was 
founded. Ifthe language used can properly be 
construed as a statement of Crapo’s financial con- 
dition, and the statement is not too indefinite or 
general to justify reliance upon it, there would be 
a preliminary question of fact to be determined 
before it could be regarded as constituting an ele- 
ment of fraud, namely, whether it was a state- 
ment of opinion or astatement of fact. If there 
is such a question in the case, the parties must go 
to the trial term for its determination. Morrill 
v. Wallace, 9 N. H. 111; Messer v. Smyth, supra; 
Stewart v. Stearns, 63 N. H. 99,105; Morse v. 
Shaw, 124 Mass. 59. 

“2. Obtaining goods, under color of a purchase, 
by a dishonest concealment of an intent not to 
pay for them, is a fraud in law. Stewart v. Em- 





erson, 52 N. H.301; Hovey v. Grant, 52 N. H. 569, 
580. Courts generally have recognized and fol- 
lowed this rule. Earl of Bristol v. Wilsmore, 1 
Barn. & C. 514; Ferguson v. Carrington, 9 Barn. 
& C. 59; In re Shackleton, 10 Ch. App. 446; Mul- 
liken v. Miller, 12 R. I. 296; Dalton v. Thurston, 
15 R. I. 418, 7 Atl. Rep. 112; Swift v. Rounds, 19 
R. I. 527, 35 Atl. Rep. 45; Watson v. Silsby, 166 
Mass. 57, 43 N. E. Rep. 1117; Morris v. Talcott, 96 
N. Y. 100, 107, 108; Hotchkin v. Bank, 127 N. Y. 
329, 344. 27 N. E. Rep. 1050; Slagle v. Goodnow, 
45 Minn. 531,48 N. W. Rep. 402; Burrill v. Ste- 
vens, 73 Me. 395; Redington v. Roberts, 25 Vt. 686; 
Armstrong v. Lewis, 38 Il]. App. 164; Thompson 
v. Rose, 16 Conn. 71; Morrill v. Blackman, 42 
Conn. 324; Manheimer v. Harrington, 20 Mo. App. 
297, 301; Gavin v. Armistead, 57 Ark. 574, 578, 22 
S. W. Rep. 431. Many of these authorities hold 
that the purchaser's insolvency, although known 
to him and unknown to the vendor, is not equiva- 
lent to an intent not to pay, as an element of fraud ; 
and no authority in conflict with this proposition 
has been cited or found. But the plaintiffs say 
that if, in addition to insolvency and knowledge 
of it, the purchaser has no reasonable expectation 
of paying, and conceals this and the other facts 
from the vendor, who cannot learn of them by an 
exercise of ordinary care, be is guilty of fraud. 
In Powell v. Bradlee, 9 Gill & J. 220, one of the 
cases relied on to support this allegation, three 
distinct propositions were submitted to the jury, 
in substance, as follows: (1) If they found that 
the purchasers of the flour in suit (of which the: 
defendants were consignees) were insolvent when. 
they made the purchase, were aware of the fact, 
had no expectation of paying for the flour, con- 
cealed these facts from the vendors (the plaint- 
iffs), applied for the benefit of the insolvency 
laws soon after obtaining the flour, and failed to 
pay for it, and that the vendors, by the exercise 
of ordinary prudence, could not have learned of 
such insolvency and want of expectation, the con- 
tract of sale was fraudulent and void; (2) if they 
found that, from and after the delivery of the 
flour, the vendors relied upon the individual re- 
sponsibility of the purchasers for payment, the 
title passed. notwithstanding the purchasers were 
insolvent, and knew it, unless the jury also found 
that the purchasers knew they were not, and 
would not be able to pay for the flour, and neither 
intended nor expected to do so; and (3) if they 
found that, at the time of the purchase and de- 
livery of the flour, the purchasers intended to pay 
for it, the title passed, notwithstanding they were 
then ‘as greatly insolvent as they proved after- 
wards to be, and knew that fact,’ i. e., to the ex- 
tent of being able to pay only 20 per cent. of their 
indebtedness. The court held that the first and 
third of these instructions were correct and that 
the second was incorrect. The reason given for 
the latter holding was that the jury could not well 
find that the purchasers knew they would not be 
able to pay, and was sufficient for them to find, 
‘in that respect, that they knew themselves to be 
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insolvent, and had no reasonable expectation of 
paying for the goods purchased.’ The holdings 
seem to be inconsistent, the one with the other. 
By the third instruction, the contract of sale 
would not be voidable for fraud, if the purchasers 
intended to pay for the flour when they entered 
into the contract, even if they were so deeply in- 
solvent that they could pay only a small percent- 
age of their indebtedness. The fact here held out 
as the controlling one is the intent to pay. ‘The 
expectation of the purchaser, whether reasonable 
or unreasonable, does not enter into the question. 
It is difficult to understand why the intent was 
not equally important in the second instruction. 
In Diggs v. Denny, 86 Md. 116, 127, 37 Atl. Rep. 
1038, it is said that Powell v. Bradlee ‘has always 
been considered as settling the law in this State 
in regard to sales made under the circumstances 
mentioned.’ It is also said that the purchasers 
referred to in the case ‘were not guilty of fraud, 
unless they intended to get the coal [the property 
purchased ] without paying forit.’ This is a brief 
statement of the rule as generally held. But see, 
also, Peters v. Hilles, 48 Md. 506; Edelhoff v. 
Manufacturing Co., 86 Md. 613, 39 Atl. Rep. 314. 
Talcott v. Henderson, 31 Ohio St. 162, is another 
authority cited by the plaintiffs. In that case the 
issues of fact were tried before the court, and a 
bill of exceptions took the issues to the higher 
court for review. In the course of the opinion it 
is said: ‘An intention on the part of the pur- 
chaser of goods not to pay for them, existing at 
the time of purchase, and concealed from the 
vendor, is unquestionably such a fraud as will 
vitiate the contract. But it is as certainly true, 
on the other hand, that. where no such fraudulent 
intent exists, the mere fact that the purchaser has 
knowledge that his debts exceed his assets, 
though the fact be unknown and undisclosed to 
the vendor, will not vitiate the purchase. Whether, 
therefore. a contract of purchase, where the pur- 
chaser fails to disclose his own insolvency, is 
fraudulent or not, depends on the intention of the 
purchaser; and whether that intention was to pay 
is a question of fact, and not a question of law.’ 
Considering it as a question of fact, the court held 
that an intention not to pay should be presumed 
from the purchaser’s known insolvency and in- 
ability to pay. An inference of fact seems to be 
treated as a presumption of law,—of course that 
is in conflict with the law of this State. State v. 
Hodge, 50 N. H. 510, 526. See, also, Wilmot v. 
Lyon, 49 Ohio St. 296, 34 N. E. Rep. 720. Selig- 
man v. Kalkman, 8 Cal. 207, also cited by the 
plaintiffs, is overruled in Bell v. Ellis, 33 Cal. 620, 
626. In the latter case it is doubted whether con- 
cealment of an intent not to pay is fraud. Ac- 
cording to Stewart v. Emerson, supra, and the 
other cases cited, the intent not to pay for the 
goods obtained is the fundamental fact in the 
fraud. This intent and the concealment of it, to- 
gether, constitute the fraud. Judge Doe, desig- 
nating the buyer as A and the seller as B, says 
(page 820): ‘The fraudulent design of which B 





complains is the intent of A to get goods 
without payment, and by fraudulent concealment. 
* * * The fraudulent design is not merely 
negative,—not to pay at a future time. It is also 
affirmative,—to obtain the goods and the credit 
by the concealment of the material fact of the 
intention not to pay.’ In Watson v. Sibly, 166 
Mass. 57, 60, 43 N. E. Rep. 1118, it is said: ‘The 
difference between a purchase of property with 
an intention not to pay for it, and a purchase 
with knowledge tLat one has not the means of 
paying for it, norany reasonable expectation of 
ever being able to pay, and with no definite in- 
tention in regard to paying, is slight, and in 
reference to the probability of payment is prac- 
tically of but little importance. An intention is 
ordinarily to be inferred from conduct and cir- 
cumstances. But, to constitute a fraud which 
will avoid the contract, there must be a definite, 
concious intent not to pay.’ 

‘In the case under consideration, although it 
was unreasonable for Crapo to expect he could 
continue business and pay for the goods re- 
ceived from the plaintiffs, there is evidence 
having some tendency to show that he intended 
to pay for them, and it is found that he did 
not have a specific intention not to do so. He 
continued his business more than two months 
and a half after receiving the goods, and nearly 
a month and a half after the payment became 
due. In the end he did not go out of business 
voluntarily, but was forced out by insolvency 
proceedings begun by his creditors. It does 
not appear that he concealed or in any way in- 
cumbered his stock in trade, nor that he mis- 
appropriated any of the money arising from the 
business. It may be that he intended to pay 
the plaintiffs from the receipts of the business. 
but was induced by the activity and persistence 
of other creditors to use the receipts in paying 
them. It is a matter of common knowledge that 
the plans of insolvent purchasers are some- 
times overruled in this way. That there is evi- 
dence having the opposite tendency, and per- 
haps more weighty, furnishes no answer to this 
suggestion, but simply shows that the question 
is one of fact, and not of law. It is difficult to de- 
tine fraud, except in in avery general way. It 
is variable, depending upon the circumstances 
of the case. Those who make use of it adopt 
ways that have that have the appearance of 
good faith. Great skill is often shown in the 
attempt to make that which is false and cor- 
rupt appear true and honest. Hard and fast 
rules of law would be a bindrance to the dis- 
covery offraud. Whether a transaction is fraudu- 
lent is generally a question of fact. Of course, 
the circumstances attending the transaction must 
be weighed in the light of legal principles; but 
if, upon such consideration, it isfound that a per- 
son has fraudulently misled another to his in- 
jury, and without his fault, fraud is found. The 
rule making the intent the principal element of 
fraud in cases like the one under consideration 
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goes far in the way of definition as justice requires. 
To introduce into it the element of the reasonable- 
ness of the purchaser’s expectation as to pay- 
ment would narrow it, and tend to defeat the ends 
of justice. It would attach to the contract of sale 
a contingency that the law has not heretofore re- 
cognized. Many purchasers of goods are insolvent 
ina legal sense, but it has not been generally un- 
derstood that their title tothe goods depended 
upon the reasonableness of their expectation of 
paying for them. If such were the rule, attachment 
and insolvency laws would be largely superseded 
by the efforts of vendors to reclaim the goods 
sold when the purchaser failed to pay or became 
insolvent. Vendors donot need such a rule for 
their protection. ‘They are fully protected by the 
rule as it now stands,—making the fraud depend 
upon the intent, and leaving the reasonableness of 
the purchaser's expectation in respect to payment 
to be considered by the jury in connection with all 
other circumstances bearing upon the good faith 
of the sale.”’ 








THE LAW OF SPENDTHRIFT TRUSTS. 


A spendtbrift trust is one created for the 
purpose of providing for the cestui que trust a 
permanent support which shall be unaffected 
by his improvidence or mismanagement, or 
the ordinary reverses of business life.t Such 
a trust may be created by express direction, 
or it may be implied from the terms of the 
will or other instrument. The court will de- 
termine from the language of the instrument 
whether or not the creation of a spendthrift 
trust was in the contemplation of the donor.? 

It must be remarked at the outset that a 
trust of this nature is to be distinguished from 
the case of a devise to one upon the express 
condition that the property devised shall 
never be subject to any debt, liability, exe- 
cution or attachment against him, existing at 
the time of the devise or thereafter.* The 
theory upon which restraints of this nature 
have been held valid is that the cestui que 
trust has only what the donor has given him, 
and if the donor bas not conferred the right 
to alienate the property, or to make it subject 
to the payment of debts, no one has the right 
to complain. In Reid v. Trust Co.,° the 


i See Bennett v. Bennett, 66 Il]. App. 28. 

2 For an example of a will held not to create a 
spendthrift trust, see Smelzer v. Goslee, 172 Pa. St. 
298. 

3 Van Osdell v. Champion, 89 Wis. 661, 27 L. R. A. 
773. 

4 Broadway National Bank v. Adams, 133 Mass. 170. 

5 86 Md. 464, 38 Atl. Rep. 899. 





testator bad left property to a trustee with 
directions that his wife during her life should 
receive the net proceeds, and that the same 
should not be liable for the debts of any 
future husband or under his control. It was 
held that the income was not liable for her 
debts. 

Or property may be given in trust upon a 
condition so expressed as to amount toa 
limitation whereby the interest of the first 
taker ceases upon a certain event, and the 
property goes over to some other person in 
particular, or falls into the residue. A direc- 
tion that the trust to the first taker shall cease 
on his bankruptcy, and shall then go to his 
wife and children, is valid, and the entire in- 
terest passes to them. On the other hand, if, 
in such a case, the devise be to one and his 
wife or children, if he is in any way to receive 
a vested interest, that interest, whatever it 
may be, is to be separated from the interests 
of his wife and children, and to be paid over 
to his assignee. If the trust is created with 
a limitation over in the event of bankruptcy 
or insolvency, then neither the person be- 
coming bankrupt or insolvent nor his as- 
signees can take any benefit beyond the 
terms of the will. ‘The event upon which the 
beneficiary may be divested of title may be 
the decision of the chancellor subjecting the 
interest or income to the payment of the 
debts of the cestui que trust.® 

In England, spendthrift trusts are not 
allowed. There, as well asin a few of our 
States, it has been thought that, on the ground 
of public policy, such trusts should be dis- 
countenanced in the interest of the creditors 
of the beneficiary. It may be remarked in 
passing, that there are other interests to be 
guarded which are of paramount importance 
to the interests of creditors, and that it is the 
policy of the law to enforce mere moral ob- 
ligations, as far as possible, in order to keep 
persons incapable and incompetent from be- 
coming a charge on the public purse. Bran- 
don v. Robinson,’ is the great English case 
upon this subject. There a testator had 
directed that his estate should be invested in 
the public funds, and that the dividends 
should be paid from time to time to his son, 
or on his receipt, and that no part thereof 
should be grantable or assignable by way of 


6 Bull v. Ky. Nat. Bank, 90 Ky. 452, 12 I.. R. A. 37. 
71 Rose, 197, 18 Ves. Jr. 428. 
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anticipation. It was held that the son’s as- 
signees in bankruptcy were entitled to the in- 
terest under the will. The reasoning under 
which courts adopting this view arrive at the 
conclusion, is, in effect, this: The right of 
alienation is the most valuable quality of an 
estate in fee-simple. In dealing with trust 
estates equity regards the cestui que trust as 
the real owner of the property, adopting the 
rules governing legal interests. Jus dispo- 
nendi is a necessary incident of the legal 
property in a thing, and a restriction on that 
right, as a condition, is void as being repug- 
nant to the grant. And liability for debts is 
just as much an incident of property as the 
jus disponendi—in fact, is involved in it. 

It is worth while to consider, before pass- 
ing on, several other important cases which 
have come before the English courts, the 
study of which will lead to a clearer under- 
standing of the rule laid down and the reasons 
for it. Piercy v. Roberts® was of a later date 
than Brandon v. Robinson. Here the testa- 
tor had left in trust £400 to be paid to the 
beneficiary in smaller or larger sums, imme- 
diately or at a remote time, according to the 
discretion of the executors, and in such man- 
ner as they should deem best. It was held 
that this could not alter the rule, and that the 
discretion of the executors determined by the 
insolvency of the beneficiary, and that the 
legacy passed by the assignment. ‘‘The in- 
solvent,’’ said the Master of the Rolls, ‘‘be- 
ing the only person substantially entitled to 
the legacy, the attempt to continue in him the 
enjoyment of it, notwithstanding his in- 
solvency, is in fraud of the law.’’ 

Twopenny v. Peyton’ and Golden vy. Crow- 
hurst!® are distinctive, and justify a somewhat 
more extended recital. In the first-named of 
these cases the testatrix bequeathed a portion 
of her estate in trust for her nephew for his 
life. Before her death the nephew became 
bankrupt and she then added a codicil recit- 
ing the fact, revoking the gift for life, and 
directing her executors to apply for his main- 
tenance and support during bis life, the whole 
of such portion of the interest of the residue 
which she had bequeathed in trust for him, 
at such time or times, in such proportion, and 
in such manner as they should in their dis- 
cretion think best. It will be seen that this 

$1 Myl. & K. 4. 


10 Sim. 487. 
1010 Sim. 642. 





case is distinguished from Piercy v. Roberts 
by the fact that here the donee became bank- 
rupt before the gift took effect. 1t was held 
that a trust was created for the special pur- 
pose of maintaining and supporting the 
nephew, and that the assignee took no inter- 
est. In Golden v. Crowhurst: ‘*The testa- 
tor directed his executors to sell his real es- 
tate from time to time and invest the proceeds 
according to directions, and gave the interest 
and dividends on a moiety of his estate to his 
son and his assigns for life, and a moiety to 
his daughter. But it was provided that the 
executors, after defraying the expenses of 
keeping up the realty remaining unsold, 
should invest the balance and allow the sum 
to accumulate for five years, and at the end 
of such period pay the accumulation of inter- 
est and dividends on a moiety to the son for 
his own use and benefit, after which the inter- 
est and dividends were to accumulate for 
another period of five years, and so on until 
the moieties ‘shall become divisible amongst 
my grandchildren, as hereinafter mentioned.’ 
It was further directed that if the son should 
at any time do any act whereby the accumu- 
lations ‘or any part thereof could or might, 
if the absolute property thereof were vested 
in him, become forfeited unto or become 
vested in any person or persons, then, and in 
any of the said cases, his trustees should 
thenceforth pay and apply the said interest, 
dividends and accumulations for the main- 
tenance and support of his said son and any 
wife and child or children he might have, and 
for the education of such issue, or any of 
them, as his trustees for the time being 
should, in their discretion, think fit. The 
son married and had children. 
died in 1830. In due course the accumula- 
tions were divided according to the directions 
of the will, and in 1837 the son was declared 
a bankrupt. The creditors claimed a moiety 
of the accumulations unpaid, and of such in- 
terest and dividends as might accumulate 
during the son’s life. The vice-chancellor 
held that the fund, if given at all, was given 
collectively and not distributively, for the 
maintenance and support of the son and the 
wife and children he might have; that noth- 
ing was of necessity to be paid, it was to be 
applied; they might be maintained without 
their receiving any money at all, and the as- 
signees were not entitled to anything.”’ 


The testator . 
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These cases are sufficient to show the judi- 
cial mind in England regarding the subject 
under consideration, and we may now go on 
to treat of our own cases. In Nichols v. 
Levy,” Mr. Justice Swayne said obiter that 
it was a settled rule of law that the beneficial 
interest of the cestui que trust, whatever it 
may be, is liable for the payment of his debts. 
It cannot be fenced about by inhibitions and 
restrictions so as to secure to it the incon- 
sistent characteristics of right and enjoyment 
to the beneficiary, and immunity from his 
creditors. In the later case of Nichols v. 
Eaton," however, the supreme court took 
occasion to declare definitely the stand it 
would take on this matter, though a determi- 
nation of the question was not necessary to 
the decision of the case. The opinion of the 
court was carefully considered, as was re- 
marked ina subsequent case by the same 
eminent jurist,” and furnishes a groundwork 
on which the whole law of these provisions 
securely rests. Mr. Justice Miller, deliver- 
ing the opinion of the court, spoke in part as 
follows: ‘‘The doctrine that the owner of 
property in the free exercise of his will in 
disposing ‘of it cannot so dispose of it, but 
that the object of his bounty who parts with 
nothing in return must hold it subject to the 
debts due his creditors, though that may soon 
deprive him of all the benefits sought to be 
conferred by the testator’s affection or gener- 
osity, is one which we are not prepared to an- 
nounce as the doctrine of this court. If the 
doctrine is to be sustained at all it must rest 
exclusively on the rights of creditors. * * * 
It is believed every State in the Union has 
passed statutes by which a part of the prop- 
erty of the debtor is exempt from seizure or 
execution or other process of the courts. In 
short, is not by law liable to the payment of 
debts. To property so exempted the creditor 
has no right to look and does not look as a 
means of payment when his debt is created ; 
and while this court has steadily held, under 
the constitutional provision against impairing 
the obligation of contracts by State laws, that 
such exemption laws, when first enacted, were 
invalid as to debts then in existence, it has 
always held that as to contracts made there- 
after the exemptions were valid. This dis- 
tinction is well founded in the sound and un- 


115 Wall. 441. 
1291 U.S. 716. 
13 Hyde v. Woods, 94 U. 3. 523. 





answerable reason that since the creditor 
knows when he parts with the consideration 
of his debt that the property so exempt can 
never be made liable to its payment, he is 
neither defrauded nor injured by the applica- 
tion of the law to his case. * * * The 
analogy of this principle to the devise of the 
income from real and personal property for 
life seems perfect. In this country all wills 
or other instruments creating such trust es- 
tates are recorded in public offices where they 
may be inspected by anyone, and the law in 
such cases imputes notice to all persons con- 
cerned of all the facts which they might know 
by the inspection. When, therefore, it ap- 
pears by the records of a will that the devi- 
see holds his life estate or income, dividends 
or rents of real or personal property, payable 
to him alone to the exclusion of the alienee or 
creditor, the latter knows that in creating a 
debt with such person he has no right to look 
to that income as a means of discharging it. 
He is neither misled nor defrauded when the 
object of the testator is carried out by ex- 
cluding him from any benefit of such a de- 
vise.’’ 

In connection with the case of Nichols v. 
Eaton, the cases of Broadway Nat. Bk. v. 
Adams, and Lampert v. Haydel,!® ought to 
be carefully studied. In Broadway Nat. Bk. 
v. Adams, the court adopted the line of rea- 
soning followed by Mr. Justice Miller, and 
said inter alia: ‘‘By the creation of a trust like 
this the property passes to the trustee with 
all its incidents and attributes unimpaired. 
He takes the whole legal title to the property 
with the power of alienation; the cestui que 
trust takes the whole legal title to the accrued 
income at the moment it is paid him.’’ This 
case, and that of Nichols v. Eaton, have ex- 
ercised most marked influence upon the de- 
cisions of various State courts. To such an 
extent has this been the case that courts 
which had previously adopted the rule of 
Brandon v. Robinson, and had held that 
trusts of this character were invalid, have 
taken advantage of a recurrence of the ques- 
tion to change their stand, and to fall in line 
with the rulings of the United States Supreme 
Court and the Supreme Court of Massachu- 
setts.'® 


‘4183 Mass. 170, 48 Am. Rep. 504. 

15 96 Mo. 439, 9 Am. St. Repts. 359, 2 L. R. A. 1138. 

16 Barnett v. Montgomery, 79 Ga. 726; Jourolman v. 
Massingill, 86 Tenn. 81. 
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It may thus be said to be the American 
doctrine by the overwhelming weight of au- 
thority that spendtbrift trusts are favored in 
equity, and are in harmony with the public 
policy of the law.” 

The language of the court in Lampert v. 
Haydel, as to the reasonableness and justice 
of the rule, is worthy of note. Referring to 
the fact that where there is a limitation over 
or a cesser to athird person, the creditors 
get nothing, it was said: ‘‘The only effect 
of the English rule where the instrument is 
drawn in accordance with it, and the terms 
of the instrument are not complied with, is 
that the interest becomes forfeit and so the 
creditors get nothing, and they get nothing 
also where there is a discretion as to payment 
lodged with the trustee. If this be so it is 
difficult to see why the founder of the trust 
may not do by a direct restraint upon aliena- 
tion what he may indirectly do by another 
method. Sound reason would seem to main- 
tain that such a distinction is too shadowy 
for acourt of equity to follow.’’ And in 
Smith v. Travers,'® the court remarked that 
the reasons on which is founded the rule that 
the right to dispose of property is a necessary 
incident of it does not apply to the transfer 
of property in trust. 

It being acknowledged that property may 


47 See, in addition to cases already cited, Garland v. 
Garland, 87 Va. 758, 24 Am. St. Repts. 682; Fisher v. 
Taylor, 2 Rawle, 33; Grothe’s Appeal, 135 Pa. St. 586; 
Slattery v. Watson, 151 Mass. 266, 7 L. R. A. 393; Rob- 
erts v. Stevens, 84 Me. 325,17 L. R. A. 266; Day v. 
Slaughter, 87 Va. 758, 13 L. R. A. 212; Steib v. White- 

‘ head, 111 Ill. 249. The decisions of some States, how- 
ever, are to the contrary. See Smith v. Moore, 37 Ala. 
327; Kennedy v. Nunan, 52 Cal. 326; Pace v. Pace, 73 
N. Car. 119; Heath v: Bishop, 4 Rich. Eq. 46, 55 Am. 
Dec. 654; Tillinghast v. Bradford, 5 R. I. 205. More- 
over, in Kentucky, spendthrift trusts are prohibited 
by legislative enactment. Marshall’s Trustee v. Russ, 
87 Ky. 46, 12 Am. St. Repts. 467. And the question is 
variously affected by statute in other States. 1 Stim. 
Am. St. Law, § 1721. In New York the statute pro- 
vides, that the surplus from the income of sucha trust, 
beyond what is necessary for the maintenance and 
education of the cestui que trust, sball be liable in 
equity tothe claims of creditors. This provision of 
maintenance is construed to include the support of 
those dependent on the cestui que trust. Thus it be- 
ing a duty to support wife and children, equity will 
not prevent the interposition of creditors until there 
is asurplus over and avove what is necessary for the 
support of the cestui que trust and his wife and chil- 
dren. Williams v. Horn, 70 N. Y. 270. And the 
claims of creditors will be postponed to the claim of a 
divorced wife for alimony. Wetmore v. Wetmore, 
149 N. Y. 520, 33 L. R. A. 708. 

18 69 Md. 77. 





be given so that the donee shall have the use 
of it free from interference by his creditors, 
it may well be asked whether a person sui 
juris can settle his entire estate on himself 
free from liability for his debts. This ques- 
tion the authorities answer in the negative. 
To hold that a grantor could retain the use 
and enjoyment of his property for life, free 
from the incidents of property, and not sub- 
ject to his debts would be too violently as- 
saulting the policy of the law.” This rule 
covers the case of a woman making a deed 
to a trustee in contemplation of marriage, 
setting apart all her property for her own 
use.”” Artuor P. WILL. 

Chicago, Ill. 

19 Ghormley v. Smith, 139 Penn. 584, 11 L. R. A. ‘ 
Brown v. McGill (Md.), 89 L. R. A. 806, 39 Atl. Rep. 


613; Menken Co. v. Brinkley, 94 Tenn. 721. 
2 Brown v. McGill, supra. 








LANDLORD AND TENANT — ESTOPPEL TO 
DENY LANDLORD’S TITLE—PRESUMPTION 
OF TITLE. 


ASHTON v. GOLDEN GATE LUMBER CoO. 


Supreme Court of California, July 19, 1899. 


1. Where plaintiff had such title undera deed of 
trust as enabled him to execute a valid lease for a 
term not exceeding the life of the beneficiary named 
therein, and defendant entered under said lease, and 
has never been disturbed, in possession, and no one 
except plaintiff has claimed any right to the rents, he 
cannot deny plaintiff’s title in an action to recover the 
renis accruing after the death of the beneficiary, 
though such title ceased on the death of such bene- 
ficiary. 

2. Under Code Civ. Proc. § 1962, sued. 4, providing 
what presumptions shall be deemed conclusive, de- 
claring that a tenant is not permitted to deny the title 
of his landlord atthe time of the commencement of 
the relation, the conclusive presumption of the land- 
lord’s title having attached, it continues until in some 
mode recognized by the law it may ve rebutted. 


Hayes, C.: Action to recover rent. Findings 
and judgment were for the defendant, a corpora- 
tion, and plaintiff appeals from the judgment, 
and from an order denying his motion for new 
trial. 

The complaint set out an indenture of lease, ex - 
ecuted by the parties hereto in January, 1892, 
whereby the plaintiff leased to the defendant a 
parcel of ground 275 feet by 137.6, being part of 
50-vara block No. 99, in the city of San Francisco, 
for the term of fifteen years, at a specified rental, 
payable monthly, and alleged possession taken 
by defendant thereunder, which possession had 
ever since continued, and that the rent for certain 
months in the year 1895 had not been paid. Fora 
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first defense the defendant denied each and every 
allegation of the complaint. For a second de- 
fense it was alleged that on October 19, 1887, 
Solomon Heydenfeldt, being the owner in fee 
simple of said premises, executed and delivered 
to the plaintiff a deed, conveying to him the said 
leased premises, in trust: ‘*First, to take and hold 
possession of said land, and to rent and lease the 
same to as great extent as I could or might do 
before the execution of these presents.’’ The 
second, third, fourth and fifth items provided, in 
substance, that the trustee should collect the 
rents, pay the taxes, etc., and, after retaining 5 
per cent. of the rents as compensation, to pay, so 
far as the rents were sulflicent, for the boarding, 
lodging, washing, office rent, and clothing of the 
party of the third part (Solomon Heydenfeldt, 
Jr.), and any surplus also to be paid to him. 
‘Sixth. Upon the death of the party of the 
third part, leaving children,the trust shall end, 
and the property be conveyed to such children. 
If he shall die, leaving no children, then to con- 
vey the same to the party of the first part, or, in 
case of his death, to his right heirs.’’ This de- 
fense further alleged that said deed of trust con- 
stituted plaintiff's only title; that said indenture 
of lease was entered into during the lifetime of 
said Solomon Heydenfeldt, Jr., who afterwards 
died on the day of ——, 1894; that at the time 
of his death said Solomon Heydenfeldt, the 
grantor in said deed of trust, was dead; that 
said trust estate granted to the plaintiff ceased 
and determined upon the death of Solomon Hey- 
denfeldt, Jr.; that plaintiff was thereby divested 
of all title to said premises, and of all title to or 
interest in said indenture of lease, and had no 
longer any right, power, or authority to collect 
the rents, issues, or profits of said premises; and 
that the rents sought to be recovered herein all 
accrued since he was divested of his title by the 
death of Solomon Heydenfeldt, Jr. The third de- 
fense alleged the making of the said trust deed 
and lease; the death of the grantor, and the said 
beneficiary; that the plaintiff was authorized to 
lease said premises for a term not {exceeding 
the life of Solomon Heydenfeldt, Jr.; that said 
lease determined at his death; and that since that 
time defendant has not occupied said premises as 
the tenant or lessee of the plaintiff, but by and 
with the consent of the owners thereof. The de- 
fendant also filed a cross complaint, setting out 
the same facts, and alleging that the plaintiff 
claims, adversely to the defendant, that said lease 
has not terminated, but is still in full force; that 
said claim is without right; and that plaintiff 
has no just claim whatever,—and prayed that 
said adverse claim be determined, and for a de- 
cree that said lease ended and ceased with the 
life of Solomon Heydenfeldt, Jr., and that de- 
fendant is under no obligation to pay rent to 
the plaintiff. Demurrers interpo-ed by plaintiff 
to the second and third defenses, and the cross 
complaint, were overruled, and the plaintiff an- 
swered said cross complaint. 





, 





The court found that the lease was executed as 
alleged; that defendant entered under it, and has 
ever since remained in possession,and has not been 
ousted therefrom, or restored or surrendered the 
same to plaintiff; that plaintiff has performed 
all the conditions on his part; that the rent for 
the time mentioned in the complaint has not been 
paid, though demanded; that Heydenfeldt was . 
the owner of the premises at the date of the ex- 
ecution of said deed of trust; that plaintiff’s only 
title was as trustee under said deed; that he had 
no other power or authority to lease said prem- 
ises or collect the rents than that given by said 
deed; that Solomon Heydenfeldt, Sr., died in 
September, 1890, and that Solomon Heydenfeldt, 
Jr., died in 1894, unmarried, and without chil- 
dren; that plaintiff’s trust estate ceased upon his 
death; that plaintiff was thereby divested of all 
title to said lands, and of all right to collect said 
rents; that defendant has not since occupied the 
premises as tenant or lessee of the plaintiff; and 
that no person has objected to the occupancy 
thereof by the defendant. It was further found 
‘*that no person has made any claim, prior to the 
commencement of this action, to the possession 
or for the rental thereof, or any claim at all con- 
cerning said premises against defendant adversely 
to the plaintiff,’’ and ‘‘that, as a°matter of fact, 
said Ashton has made no conveyance of said 
premises to any person or at all.’? The finding 
touching defendant’s cross complaint was in ac- 
cordance with its allegations. As conclusions of 
law the court found that plaintiff was not entitled 
to recover in this action, and also “‘that defend- 
ant is entitled to a decree adjudging the matters 
and things set forth in the decree signed by the 
court contemporaneously herewith, and to be 
filed herewith, which said decree counsel have 
stipulated and agreed may for all purposes be 
considered part of these conclusions of law.”’ 
Said decree gives a construction of the trust deed, 
and the powers and rights of the trustee there- 
under, in accordance witb the contentions of de- 
fendant that it is under no obligation to the 
plaintiff to pay rent, or perform any obligation 
of said lease, and concludes as follows: ‘And 
it is further ordered, adjudged, and decreed that 
the plaintiff, Charles Ashton, trustee, and any 
and all persons claiming under or through him 
as such trustee, or under or through him as the 
lessor in said lease set forth in plaintiff's com- 
plaint, or under any of the covenants in said 
lease, be, and they hereby are, restrained and 
forever enjoined from asserting such claims, and 
each affd all of them, against said defendant.” 
Several exceptions were taken by the plaintiff 
during the trial, and his motion for a new trial 
was based upon these, and upon certain specifi- 
cations of the insufficiency of the evidence to 
justify the findings. The questions involved in 
this appeal, however, are radical, and may be 
discussed without special reference to the ex- 
ceptions or specifications, further than to say 
they are sufficient to authorize such discussion. 
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It is conceded by the respondent that Ashton 
had such title and authority under the deed of 
trust as enabled him to execute the lease, and 
that it was valid for a term not exceeding the 
life of Solomon Heydenfeldt, Jr.; that defendant 
entered under said lease; that it has never been 
evicted, or its possession disturbed; and that 
no one, except the plaintiff, has ever claimed 
any right to,receive or collect any rent or other 
compensation for defendant’s use and occupation 
of the premises, the possession of which it re- 
ceived from plaintiff under said lease. But it is 
claimed that, Solomon Heydenfeldt, Jr., having 
died, plaintiff's estate and title, and his right 
and authority to collect the rents, thereupon 
ceased, and that the defendant may plead such 
expiration of plaintiff’s title,as a bar to his action 
to recover the rents accruing after the death of 
the life beneficiary. No general proposition of law 
is better sustained by the authorities, or has a 
firmer foundation in a wise public policy, than 
that a tenant who has received possession from 
his landlord is not permitted to deny the title 
of his lessor while the relation thus created sub- 
sists; but, as against the tenant, the title of the 
landlord is conclusively presumed to be perfect 
and valid. Respondent, however, contends that 
this proposition is limited or qualified by section 
1962, subd. 4, of the Code of Civil Procedure. 
This section provides: ‘The following presump- 
tions, and no others, are deemed conclusive: * * * 
(4) A tenant is not permitted to deny the title of 
his landlord at the time of the commencement 
of the relation.’’ That is, as to the tenant, the 
presumption that the landlord had title at the 
commencement of the relation is conclusive. 
After that time the presumption that the land- 
lord has title continues, but it is not conclusive. 
But how, and to what extent may it be re- 
butted? The burden of showing that the land- 
lord’s title has ceased is upon the tenant. The 
conclusive presumption declared by the Code 
having attached, it must continue until in some 
mode and under circumstances recognized by 
the law it may be rebutted; otherwise, the ten- 
ant may accept a lease and enter into posses- 
sion to-day, and to-morrow repudiate the lessor’s 
title, and hold possession in hostility to a title 
which the day before was conclusively presumed 
to be valid and beyond the power of the tenant to 
deny. 

It is contended by respondent, however, that 
Ashton’s title was terminated by the death of 
Solomon Heydenfeldt, Jr., and that by the same 
event the lease was terminated, and, as the rent 
sued for accrued after the termination of the lease, 
the trustee could not maintain an action therefor. 
But if it be conceded that, as between Ashton, as 
trustee, and the right heirs of Solomon Heyden- 
feldt, the remainder-men, the trustee's title had 
ceased, it does not follow that the tenant, who 
was put in possession by the trustee under a lease 
for a term of years,could plead such determination 
of his landlord’s title in an action for rent. The 





termination of the landlord’s title, so long as 
the tenant remains in the undisturbed and un- 
questioned possession of the leasehold, no claim 
or demand for rent or compensation having 
been made by the successor in interest of the 
lessor, or by any person other than the lessor 
under whom he entered is a matter of no con- 
cern to the tenant, and constitutes no defense to 
this action. If respondent’s contention is sound, 
a tenant, having received possession from his 
landlord, may refuse to pay rent, though not 
disturbed in his possession by threat or other- 
wise, and even without asserting title in himself, 
and without surrendering possession, may, when 
sued for rent, litigate his landlord’s title, and 
have it declared void, invalid, or worthless, and 
his right to remain in possession without ac- 
countability for rent quieted by a solemn decree 
of the court. Respondent has in no way con- 
nected itself with the title or right of the heirs 
of plaintiffs grantor, or with any other owner, 
real or assumed, claiming in hostility to the 
plaintiff. Even if it had attorned to the heirs 
of Heydenfeldt, Sr., it would have availed noth- 
ing, since ‘tthe attornment of a tenant to a 
stranger is void, unless it is made with the 
consent of the landlord, or in consequence of a 
judgment of a court of competent jurisdiction.” 
Civ. Code, § 1948; Thompson v. Pioche, 44 Cal. 
608,515. *‘A tenant cannot justify his attorn- 
ment to a third party by merely showing that 
such party has recovered judgment against him 
for the possession of the premises. He must go 
further, and show that his landlord was notified 
of the pendency of the action and had an op- 
portunity to defend; otherwise, the landlord is 
neither bound nor estopped by the judgment.” 
Douglas v. Fulda, 45 Cal. 592. In Schilling v. 
Holmes, 23 Cal. 227, 230, after speaking of the 
duty of the tenant, who has been dispossesséd 
by a stranger, to take legal proceedings to re- 
cover possession, that he may discharge his 
duty of surrendering possession to his landlord, 
the court said: ‘‘But, until the tenant has per- 
formed his duty of restoring full and complete 
possession to his landlord, he still remains liable 
to the latter for rent. His liability to pay the 
rent is not discharged by an eviction, unless 
under a title superior to his landlord’s, or by 
some agency of the Jandlord.”” In Ghirardelli v. 
Greene, 56 Cal.629, it is said: **The real questions 
in issue were the making of the lease, the entry 
under it, and rent due. If the defendants entered 
under a lease, they could not dispute the title 
of their landlord. If they did not enter under 
a lease, he could not recover in this action, be- 
cause he based his right to recover upon such a 
lease. Therefore the defendant's allegation of 
title in somebody else raised an immaterial issue 
and that allegation might have been stricken out 
or disregarded altogether.”” In Reynolds v. 
Lewis, 59 Cal. 20, it was said: ‘*‘Lewis appears 
to have occupied the land with the permission 
of Reynolds, and he cannot avoid the payment 
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of the value of its use and occupation to Rey- 
nolds, on the ground that the latter had no 
right to lease the land to him.” 

The cases cited by respondent to the propo- 
sition “that a tenant may always show, if he 
ean, that his landlord no longer holds title,” 
remain to be noticed. McDevitt v. Sullivan, 8 
Cal. 593, 596, is not in point. It was contended 
by the plaintiff in that case that Sullivan was 
estopped to deny McDevitt’s title. But the court 
said: ‘Sullivan did not obtain possession 
under McDevitt,and he is not estopped from show- 
ing that the attornment to McDeVitt was made 
under a mistake of fact.°’ That case was, there- 
fore, within a recognized exception to the gen- 
eralrule. Corrigan vy. City of Chicago, 144 Ill. 
537, 33 N. E. Rep. 746, has no application to any 
question in this case. There the property was 
leased for a term of years, and afterwards the 
whole of the property covered by the lease was 
condemned and paid for by the city for street 
purposes, and it was held that the whole of the 
title, both to the landlord and tenant, was ex- 
tinguished, and the tenant thereby relieved from 
the payment of rent, and that the tenant could 
plead such extinguishment in bar of an action for 
rent accruing thereafter. In Lamson v. Clark- 
son, 113 Mass. 348, the plaintiff had an estate in 
the premises for the life of Lancy, and leased to 
defendant for one year, rent payable monthly. 
Laney died during the term, and this action was 
for rent accrued after his death. Drake owned the 
reversion, and served notice on the tenant not to 
pay rent to Lamson. Defendant knew of Lancy’‘s 
death, and of Drake’s claim to title. The de- 
fendant refused to pay to either until he could as- 
certain where the title was. This suit was brought 
by Lamson, the lessor, after the term expired. A 
judgment for the plaintiff was reversed. 

The distinction between these cases and the one 
at bar is too clear to require elaboration, and no 
others are cited to this point by respondent. In 
Bigelow, Estop. (5th Ed.) 511, itis said: ‘But, 
permissive possession being the ground of the 
modern estoppel, it is clear that the estoppel 
will prevail so long as such possession continues, 
though the contract of the lease was void. 
And the authorities upon this point are numer- 
ous.’’ See Bailey v. Kilburn, 10 Mete., (Mass.) 
176; Miller v. Lang, 99 Mass. 13; Morrison v. 
Bassett, 26 Minn. 235,2 N. W. Rep. 851; Nims 
v. Sherman, 43 Mich. 45, 4 N. W. Rep. 434; 
Doe dem. Bullen v. Mills, 2 Adol. & E. 17; 
Fleming v. Gooding, 10 Bing. 549. In Nims 
Sherman, supra, Mr. Justice Cooley, speaking 
for the court, said: ‘‘Onewho is a tenant in 
fact, it is justly held, shall not dispute the title 
under which he has obtained possession, even 
though he has since acquired a better title; but, 
when he has surrendered the possession obtained 
by means of the tenancy, he may at once turn 
about and try titles with his late landlord.” The 
foregoing principles are directly sustained in 
Palmtag v. Doutrick, 59 Cal. 154 (a case of bail- 





ment), and Jeffers v. Easton, 113 Cal. 345, 45 
Pac. Rep. 680. In both of these cases the rule 
stated by Wilde, J., 6 Rob. Prac. 364, is quoted 
thus: “If the lessee is disturbed in his occupa- 
tion by a party having a title paramount to that 
of his lessor, so that he cannot legally continue 
his occupation under the lessor without render- 
ing himself liable to the other party, he may 
yield the possession, and take a new lease under 
him, or he may abandon the possession, and, in 
either case, he will thereafter not be liable to 
pay rent to the original lessor. Such an entry 
and disturbance are equivalent to an ouster.”’ 

Eliminating from the finding’ of fact those ex- 
pressions which are mere conclusions of law, 
they require judgment for the plaintiff as prayed 
for, and I therefore advise that the judgment 
and order appealed from be reversed, with di- 
rections to the court below to enter judgment for 
the plaintiff as prayed for. 

We concur: Cooper, C.; Britt, C.* 

PER CuRIAM. For the reasons given in the 
foregoing opinion, the judgment and order ap- 
pealed from are reversed, with directions to the 
court below to enter judgment for the plaintiff as 
prayed for. 


Nore.—1. Generally.—A party who rents land of 
another and goes into possession under him, cannot, 
when called upon to pay the rent, dispute his land- 
lord’s title. School Dist. v. Long, 10 Atl. Rep. 769; 
Lebanon School Dist. v. Lebanon Female Seminary 
(Pa.), 12 Atl. Rep. 857; Hurst v. Dulany, 84 Va. 701, 
5S8.E. Rep. 802; Caldwell v. Harris,4 Hum. (Tenn.) 
24; Wood v. Turner, 7 Hum. (Tenn.) 518; Campbell v. 
Hampton 11 Lea (Tenn.), 440; Sommer v. Bavarian 
Star Brewery Co., 28 N. Y. Supl. 571, 8 Mise. Rep. 268. 
A lessee of land who takes a lease from an adverse 
claimant, is estopped to deny his title when sued for 
rent. Hamilton v. Pittock, 158 Pa. St. 457, 27 Atl. 
Rep. 1079; Dixon v. Stewart, 113 N. Car. 410,18S. E. 
Rep. 325. See Reese v. Coffee, 183 Ind. 14; Robertson 
v. Biddell, 82 Fla. 304; Hamer v. McCall, 121 N. Car. 
196, 28S. E..Rep. 297; Byrnes v. Douglas, 23 Nev. &3, 
42 Pac. Rep. 798. While holding under a lease, lessees 
who obtain a tax-deed of the demised premises can- 
not question the title of their lessors. Morris v. Ap- 
person (Ky.), 13S. W. Rep. 441. A surety on a note 
given by a tenant for the rental of land cannot dispute 
the authority of the lessor. Oliver v. Gary, 42 Kan. 
623, 22 Pac. Rep. 7383; Palmer v. Nelson, 76 Ga. 803. 
One who enters into the possession of premises claim- 
ing under a lease, and pays the rent named in the 
lease for twenty years, cannot thereafter, while still 
holding possession, refuse to pay rent on the ground 
that he had no title to the premises, because the 
premises occupied by him did not exactly coincide by 
metes and bounds with the description in the lease. 
Outtoun v. Dulin, 72 Md. 1386, 20 Atl Rep. 1384. 
A tenant under the guardian of minor heirs cannot 
question the title of the heirs. Wolf v. Holton 
(Mich.), 62 N. W. Rep. 174. Where one in the ab- 
sence of fraud executed toa creditor a deed to cer- 





*Act of March 2, 1897, provides for the appointment 
by the supreme court of five commissioners to aid the 
court in the disposition of pending causes. Acts of 
March 12, 1885, February 15, 1889, and January 31, 
1893, were of same purport. 
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tain property, and retained possession under a lease 
from him, the deed and lease, providing that the 
premises shall be reconveyed to the tenant upon his 
payment of the rent and the debt which the two in- 
struments were given to secure, cannot dispute such 
landlord’s title in ar. action brought to recover the 
rent. Knowles v. Murphy, 107 Cal. 107, 40 Pac. Rep, 
111. See Ricketson v. Galligan, 89 Wis. 394, 62 N. W. 
Rep. 87. Where a person enters by the owner’s per- 
mission, and one who enters under a quitclaim deed 
from his assignee, though without notice of the 
owner’s title, is, as is his assignee, estopped to ques- 
tion the title. MecClennan v. Grant, 8 Wash. 603, 36 
Pac. Rep. 682. One who procures a tenant to abandon 
the premises before the expiration of the lease, ard 
takes possession without acquiring a better title from 
some other source, cannot deny landlord’s title. Swan 
v. Busby, 5 Tex. Civ. App. 63, 24 S. W. Rep. 303. But 
a third person not claiming possession of the land, 
who has brought goods onto the land by permission 
of the tenant, may dispute lessor’s title. Tadman v. 
Henman, 2 Q. B. 168,5 Rep. 479. A purchaser of 
land at a tax sale is estopped to deny the title of the 
former owner. Carlisle v. Cassady, 46 S. W. Rep. 
490. See Bodkin v. Arnold, 30S. E. Rep. 154; Sage v. 
Halversen, 75 N. W. Rep. 229. 

2. Want of Authority in Lessor.—And even where 
the landlord had no power to rent. Thus, where a 
man takes a lease from an administrator of the intes- 
tate’s land, he cannot, when sued for the rent, be al- 
lowed to dery the power of the administrator to lease 
the land. Phillips v. Sampson, 2 Head (‘Tenn.), 433; 
Beaty v. Jones, 1 Cold. (Tenn.) 487; Elliott v. Law 
less, 6 Heisk. 130; Tilyou v. Reynolds, 108 N. Y. 558, 
15 N. E. Rep. 534; Robinson vy. Troup Min. Co., 55 
Mo. App. 662; C. & A. R. R. Co. v. Keegan, 152 Il. 
413, 39 N. E. Rep. 98. A lease signed for the lessors 
by one who assumes to be their agent, but whose au- 
thority is not otherwise shown, does not, although 
signed by the lessee, estop him from denying the 
lessor’s title, in the absence of proof that he took pos. 
session under it. C. & A. R. R. Co. v. Keegan, 152 
Ill. 413, 39 N. E. Rep. 33. But such lease constitutes 
an admission by the lessee that the lessors had title. 
Ibid. And although the lease itself shows a want of 
title in the lessor to a part of the term demised, and 
recites that he demised only such interest as he has in 
the premises. Tilyou v. Reynolds, 108 N. Y. 558, 15 
N. E. Rep. 534. See Gaither v. Hanrick, 69 Tex. 92 
(Sup. Ct.),6 S. W. Rep. 619; Brimser v. Anderson 
(Pa.), 11 Atl. Rep. 809; Burgess v. Rice 74 Cal. 590, 
16 Pac. Rep. 496; Haumers v. Hanrick (Tex.),7 S. 
W. Rep. 345; Bryan v. Hanrick,8 S. W. Rep. 282; 
Eckles v. Booco 11 Cold. (Tenn.),522. A tenant who 
enters into possession of premises by virtue of a lease 
made by a third person as “attorney and agent for the 
owners,” and remains in possession under the lease, 
is estopped to deny existence of the relation of land- 
lord and tenant between himself and such third per- 
son as attorney, and is liable for rent to him as agreed 
in the lease. Melcher v. Keiser, 51 N. Y. Supl. 249. 

3. In Unlawful Detainer.—In an action of unlawful 
detainer by the landlord against his tenant, where 
neither fraud nor mistake is shown in the procure- 
ment of the lease, no proof of title is required of the 
landlord, the tenant in such case being estopped from 
denying the title of his landlord. Voss v. King, 33 
W. Va. 236, 10S. E. Rep. 402. See Killoren v. Mur- 
taugh, 64 N. H. 51,5 Atl. Rep. 769. The tenant can- 
not set up a superior legal title. Anderson v. Ander- 
son (Ala.), 16 South. Rep. 14. 

4. In Ejectment.—In an action of ejectment by a 





lessee against his sublessee, the plaintiff need not 
prove his compliance with the terms of the lease, 
since the defendants cannot deny his title. Sexton v. 
Carley, 147 Ill. 269,25 N. E. Rep. 471. In an action 
against a lessee for rent, the defendant may show that 
since his entry into possession, plaintiff has conveyed 
the demised premises without reservation. West 
Shore Mills Co. v. Edwards, 33 Pac. Rep. 987. 

5. Trespass to Try Title—And in trespass to try 
title, where it clearly appears that defendant took 
possession as tenant of plaintiff, plaintiff is entitled to 
recover. King v. Maxey (Tex. Civ. App.), 28 S. W. 
Rep. 401. Where a defendant denies, in his answer, 
plaintiff’s title to land sued for, he cannot show that 
he is plaintiff’s tenant. Carger v. Foer, 140 Ind. 592, 
39 N. E. Rep. 93. 

6. Must Surrender Possession.—A tenant cannot 
deny the landlord’s title, after the expiration of the 
lease, without surrendering possession (Kiernan v. 
Terry, 26 Oreg. 494, 38 Pac. Rep. 671), or giving notice 
that he will thereafter claim under another and valid 
title. Jbid. A tenant who remains in possession 
without renewing his lease, cannot dispute his land- 
lord’s title without first surrendering to him the pos- 
session. McKissick v. Ashby, 98 Cal. 422, 33 Pac. Rep. 
729. A tenant ora subtenant cannot deny the title of his 
landlord, or those holding under him, until possession 
is surrendered to the landlord and an entry made 
under some other title. Bonds v. Smith, 106 N. Car. 
5538, 11 S. E. Rep. 322; Hagar v. Wikoff, 2 Okla. 580, 39 
Pac. Rep. 281. A tenant cannot dispute his landlord’s 
title without first surrendering possession to him. 
Dasher v. Ellis, 80 S. E. Rep. 544; Nebr v. Krewsberg, 
187 Pa. St. 53, 40 Atl. Rep. 810. 

7. Tenant not Estopped, When.—Where a person is 
induced by fraud or mistake to accept a lease he may 
contest the lessor’s title. Suddarth v. Robertson, 118 
Mo. 286, 24S. W. Rep. 281. When a lease is executed 
for fraudulent purposes, the defendant in an action of 
ejectment may show all of the facts concerning the il- 
legal agreements. McKinnish v. Scottish-American 
Mtg. Co., 55 Kan. 259, 89 Pac. Rep. 1018. See, also, 
West Shore Mills Co. v. Edwards, 24 Oreg. 475; State 
v. Votaw, 13 Mont. 403; Williamsv. Wait,2 8. Dak. 
210; Crockett v. Althouse, 35 Mo. App. 404. A lessee 
is not estopped to deny lessor’s title where the land 
leased was public domain. Welder v. McComb (Tex. 
Civ. App.), 30S. W. Rep. 822. Ifa person, in posses- 
sion of land, claiming it, attorn to another, under the 
mistaken belief, induced by misrepresentation, that 
such other person has title to the land, he is not 
estopped by his attornment in such case to question 
the landlord’s title, in a suit brought by the latter to 
dispossess him. Hammons vy. McClure, 85 Tenn. 65, 2 
S. W. Rep. 37. 

8. Termination of Landlord’s Title.-—A tenant may 
show that his landlord’s interest has,terminated since 
the commencement of the term; and the fact that, 
by the inadvertence or mistake the tenant paid rent 
to such landlord after his interest terminated, does 
not constitute a continuance of the tenancy. Robin- 
son v. Troup Min. Co., 55 Mo. App. 662. The estop- 
pel of tenant to deny his landlord’s title does not pre- 
vent him from showing that the title under which he 
entered has expired, or has been extinguished by 
operation of law. Winn v. Strickland 34 Fla. 610, 16 
South. Rep. 606; Mulligan v. Cox, 52 N. Y. Supp. 111, 
23 Mise. Rep. 695. One in possession under a valid 
lease from the owner is not estopped from defending 
his possessiun thereunder because he obtained pos- 
session from a former tenant after the term of the 
latter had expired. Flynn vy. Hite, 107 Cal. 455, 40 
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Pac. Rep. 749. A tenant may show that the title of 
his landlord under which he entered has, by opera- 
tion of law, passed to a third party, and that he holds 
under the new comer. Rhyne v. Guevara, 67 Miss. 
139,6 South. Rep. 736; Winn v. Strickland, 34 Fla. 
610, 16 South. Rep. $06. One who was in possession 
of the premises under claim of title, at the time of the 
execution of the lease, is not estopped from disputing 
plaintiff’s title derived from the lessor. Davidson v. 
Ellmaker, 84 Cal. 21, 28 Pac. Rep. 1026. Under Code 
Civ. Proce. Montana, § 37, providing that when the re- 
lation of landlord and tenant has existed the posses- 
sion of the tenant shall be deemed that of the landlord 
until five years after the termination of the tenancy, 
in the absence of fraud or mistake, a lessee, though in 
possession of the premises at the time of the execu- 
tion of the lease, cannot controvert his lessor’s title. 
Parrott v. Hungelburger, 9 Mont. 526, 24 Pac. Rep. 14. 
SAMUEL SPILKER. 








HUMORS OF THE LAW. 


A pompous Chicago lawyer in the midst of his argu- 
ment remarked: ‘Gentlemen of-the jury, I once sat 
on the bench in Iowa.” 

‘“‘Where was the judge?” inquired the opposing at- 
torney, and the argument of the pompous gentleman 
went to pieces right there. 


Judge (to witness who, by mistake, is making his 
way tothe bench instead of to the witness stand). 
“Well, my friend, are you thinking cf becoming a 
judge?”’ 

Witness. “I am getting pretty old and may be that 
is all I am good for, your honor.”’ 


The law reports contain many cases with odd and 
striking titles, but the most absurdly and incredibly 
appropriate combination of names that has yet come 
to light is to be found in the case of Hobson v. Kis- 
sam, Ala. 357. If any one can show cause why that 
should not be awarded the cake let him now speak or 
forever hold his peace. 
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1. ACCIDENT INSURANCE—Voluntary Overexertion.— 
The term “voluntary overexertion,” in a policy of ac- 
cident insurance, means conscious or intentional over- 
exertion, or a reckless disregard of consequences 
likely to ensue from great physical effort.—RUSTIN Vv. 
STANDARD LIFE & ACCIDENT INS. CO., Neb., 79N. W. 
Rep. 712. 


2. ADMINISTRATION—Conclusiveness of Settlement.— 
A judgment of the probate court, finally settling and 
distributing the estate, and discharging the executor, 
without objection, from a specific legutee, is a final 
judgment, which, after the term at whichit was en- 
tered, can beset aside only by direct proceedings in 
equity, on the ground of fraud, and with the parties 
brought into court by summons, and not by mere no- 
tice.—SMITH V. HAUGER, Mo., 518. W. Rep. 1052. 

3. ADVERSE POSSESSION.—A title by adverse posses- 
sion, based upon a verbal contract of sale, is valid, as 
against persons other than the immediate grantor of 
the adverse claimant, only to the extent of the land 
held inthe actual possession of the claimant.—TEN- 
NESSEE COAL, IRON & RY. CoO. Vv. LINN, Ala., 26 South. 
Rep. 245. 

4. ASSIGNMENTS FOR CREDITORS — Attorney’s Fees.— 
In an action by the assignee to settle the assigned es- 
tate, a creditor who has been appointed to represent 
all creditors of the class to which he belongs is not en- 
titled to the allowance of an attorney’s fee to be paid 
out of the fund coming to such creditors, where the 
conflicting rights of the different classes of creditors 
have been presented by the assignee in his petition.— 
MCDOWELL Vv. COLUMBIA BLDG. LOAN & SAV. ASSNS.’ 
ASSIGNEE, Ky., 51S. W. Rep. 1013. 

5. BANKRUPTCY — Jurisdiction — Suits by Trustee.— 
Under the bankruptcy act of 1898, a federal district 
court sitting in bankruptcy has no jurisdiction of a 
bill in equity by a trustee in bankruptcy against a 
creditor ofthe bankrupt to recover from the defend- 
ant money alleged to have been paid to him by the 
bankruptas a preference or in fraud of the other cred- 
itors. Such a suit must be brought in the proper State 
court or federal circuit court.—HIcKs v. KnostT, U. 8. 
D.C., W. D (Ohio), 94 Fed. Rep. 625. 

6. BANKRUPTCY — Mortgage Creditor — Payment of 
Taxes.—Where a mortgage creditorof the bankrupt 
forecloses his mortgage, and bidsin the property at 
the foreclosure sale, but the property remains in the 
possession of the trustee in bankruptcy during the 
time allowed by law for redemption, and the latter 
collects rent from tenants of the premises, the cred- 
itor is not entitled to be reimbursed, out of such rent, 
for the amount advanced by him in payment of taxes 
which were due and a lien on the property at the time 
of the sale.—IN RE HOLLENFELTZ, U.S. D.C., N.D. 
(Iowa), 94 Fed. Rep. 629. 

7. BANKRUPTCY—Petitioning Creditors—Estoppel.—A 
debtor made a general assignment forthe benefit of 
creditors under a State statute providing for the ad- 
ministration and distribution by the State courts of es- 
tates so assigned, and requiring creditors to file their 
claims within three months after notice from the as- 
signee, on pain of being postponed until all proving 
creditors were paid infuli. The time having not yet 
arrived when a petition in involuntary bankruptcy 
could be filed under the act of 1898, certain creditors 
filed their claims with the assignee; being then in 
ignorance of facts tending to show that the assign- 
ment was fraudulent, and that the debtor bad disposed 
of property in fraud of creditors. No dividend was 
declared under the assignment, nor any judicial action 
taken onthe claims filed. Held, that such creditors 
were not estopped to maintain a petition in isvolun- 
tary bankruptcy against the debtor.—IN RE CURTIS, U. 
8. C. C. of App., Seventh Circuit, 94 Fed. Rep. 630. 

8. BANKRUPTCY — Suspension of State Insolvency 
Laws.—The national bankruptcy law supersedes State 
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insolvency laws; and, upon an adjudication in bank- 
ruptcy, the court of bankruptcy takes jurisdiction of 
the estate of the bankrupt and all matters pertaining 
thereto, and will administer the same to a final settle- 
ment.—IN RE RICHARD, U.S. D. C., E. D. (N. Car.), 94 
Fed. Rep. 633. 

9. BANKS—Insolvency — Receivers — Stockholders.— 
Under 3 How. Ann. St. § 3208e5, making bank stock- 
holders individually liable to the amount of their stock 
for the benefit of depositors, and section 3208f4, direct- 
ing the court, on being satisfied of the bank’s insolv- 
ency,to appoint a receiver, who shall take possession 
of the books and enforce all liability of the stockhold- 
ers, the court has jurisdiction to determine ex parte 
the necessity for enforcing the individual liability and 
to ascertain the amount necessary to meet the deficit, 
and the receiver need not wait until the as-ets are ex- 
hausted before enforcing the liability.—FOsTER V. 
Broas, Mich., 79 N. W. Rep. 696. 


10. BENEFICIAL ASSOCIATIONS — Sick Benefits — In- 
sanity.—Insanity is a sickness, within the meaning of 
a by-law ofa beneficial association making an allow- 
ance of sick benefits.—ROBILLARD V. SOCIETE ST. JEAN 
BAPTISTE DE CENTREVILLE, R. 1., 43 Atl. Rep. 635. 


ll. BILLS AND NoTES—Bona Fide Holders—Pleading. 
—A note transferred to secure a pre-existing debt, in 
consideration of an extension of the time for payment 
of the debt, makes the transferee a bona fide holder for 
value, and not subject to equities.—LOUISVILLE BANK- 
InG Co. V. HOWARD, Ala., 26 South. Rep. 207. 


12. BILLS AND NOTES — Delivery — Paro! Evidence.— 
Parol evidence is admissible that a note containing a 
promise to pay acertuin sum as premium on delivery 
of a policy onthe life of the maker was placed in the 
hands of the company’s agent, to be held by him till 
the maker could look into and become satisfied with 
the insurance proposed, and hence that his being so 
satisfied was a condition precedent to a legal delivery. 
—MEHLIN V. MUTUAL RESERVE FUND LIFE Assv., I. T., 
518. W. Rep. 1063. 

13. BILLS AND NOTES — Demand for Payment.—In an 
action to recover the balance due on a note, an answer 
alleging thatthe maker had the money on hand to pay 
the note when it matured, and was ready and waiting 
to pay it,and keptthe money ready to pay the same 
on demand, and did pay the principal as soon as it was 
demanded, though nearly three months after matu- 
rity, does not state a defense to a demand for interest 
from maturity to the payment of the note.—MCNAIR V. 
Moors, 8. Car., 338. E. Rep. 491. 

14. BILLS AND NOTES—Negotiability—Certainty as to 
Date of Payment.—The negotiability of a note is not 
destroyed by aclause authorizing the payee bauk to 
appropriate on the note, whether or not due, at any 
time, atits option, without notice or legal proceed- 
ings, any money which the maker may have in the 
bank on deposit or otherwise, on the ground that the 
date of payment isthereby made uncertain.—LoulIs- 
VILLE BANKING CO. V. Gray, Ala., 26 South. Rep. 205. 

15. BONA FIDE PURCHASER — Notice.—Possession of 

one who fences a lot, builds a house thereon, and 
moves into it, is sufficient to charge persons taking a 
mortgege thereon with his title.—PkRIDE V. WHITFIELD, 
Tex., 515. W. Rep. 1100. 
* 16. BROKERS — Sale — Unauthorized Condition.— 
Where H, a broker, through whom W sold, made a 
contract to sellto J for W a carof produce conditioned 
that a rebate of $40 should be allowed J on account of 
another deal, but instructed W to ship, without in- 
forming him of the condition, and W, after shipping, 
refused to make the rebate on being informed by J of 
the condition,J could refuse to take the car, though 
he had no valid claim for the $40, and though H had no 
authority to make contract with the condition.—JackK- 
SON V. BUTLER, Tex., 51S. W. Rep. 1095. 


17. BUILDING AND LOAN ASSOCIATIONS — Usury.—. 


Where the by-laws of a building and loan association 
provided that all payments shall be made to its secre- 





tary at the office of the association inthe State in 
which it is incorporated, and a bond and mortgage ex- 
ecuted to the association by a borrowing stockholder 
each contain a stipulation that it is to be governed by 
the laws of such State, the contract will not be held 
usurious, if not so by the laws of such State where it is 
to be performed.—ANDRUSS V. PEOPLE’S BLDG., LOAN 
& Sav. Assn., U. 8. C. C. of App., Fifth Circuit, 94 Fed. 
Rep. 575. 

18. CARRIERS OF PASSENGERS — Freight Trains—Duty 
to Carry to Station.—Under Sand. & H. Dig. § 6254, pro- 
viding that local freights shall carry passengers from 
and totheir stations,a railroad company running a 
local freight must, at any event, carry the passenger 
to the yard of the station at his destination, at a place 
not unreasonably distant from the station platform.— 
St. Louis & S. F. Ry. Co. v. NEAL, Ark., 51S. W. Rep. 
1060. 


19. CARRIERS OF PASSENGERS — Negligence — Street 
Railroads.—Plaintiff, a street-car passenger, signaled 
forthe carto stop so that she might alight, and as it 
commenced slowing up she went upon the lowest step 
of the car, and stood there for a moment, while the car 
was slowly moving, holding on to the car rail to steady 
and protect her from falling, when the car, before 
stopping, started forward with a jerk, and threw her 
to the ground, whereby she sustained personal inju- 
ries. Held, thatthe defendant’s negligence and the 
plaintiff’s contributory negligence were questions for 
the jury.—CURRIE V. MENDENHALL, Minn., 79 N. W. 
Rep. 677. 

20. CHAITEL MORTGAGE — Assignment for Benefit of 
Creditors — Fraudulent Conveyance.—‘Instruments in 
the form of chattel mortgages will not be held to con- 
stitute an attemptec assignment for the benefit of cred- 
itors because of the contemplated reciprocal trusts im- 
posed on each mortgagee in favor ofthe others; be- 
cause the mortgages provide that they shall prorate 
one with another; because, at the time the mortgages 
were made, the mortgagor was unable to redeem, and 
conveyed all his property, by the mortgages, to secure 
debts greater than the value of the property; and be- 
cause the parties contemplated thatthe mortgagees 
should take immediate possession. Nor does the fact 
thatthe mortgages contained a power of sale,in ac- 
cordance with the statutory provisions for foreclos- 
ure, renderthe transaction an assignment.’’—SLOAN 
v. THOMAS MFG. Co., Neb., 79 N. W. Rep. 728. 


21. CHATTEL MORTGAGE — Pleading.—A chattel mort- 
gage vests the legal title to the property mortgaged in 
the mortgagee, and be may maintain an action for its 
conversion, inthe form of an action oftrover. He is 
not required, in such an action, to allege non-payment 
of bis mortgage in his complaint.—STRICKLAND V. 
MINNESOTA TYPE FOUNDRY CO., Minn., 79 N. W. Rep. 
674. 

22. ConTRaCT—Cutting and Banking Logs.—This is 
an action to recover a balance alleged to be due upon 
a contract for cutting and banking logs. The contract 
provided that the surveyor general’s scale of the logs 
should be final and conclusive. Held, that such scale 
is conclusive upon the parties as to the amount of logs 
cut and banked by the plaintiff, unless it was fraudu- 
lent, or grossly Inaccurate, or the defendant, by its 
wrongful act or neglect, prevented a scale of all the 
logs being made.—BoOYLE Vv. MUSSER-SAUNTRY LAND, 
LoGGinG & MFG. Co., Minn., 79 N. W. Rep. 659. 

23. CORPORATIONS—Chattel Mortgage — Authority to 
Execute.—A chattel mortgage on all of a company’s 
property, executed under authority given at a special 
meeting at which half of the directors were present, 
the otbers not baving been notified of the meeting, is 
unauthorized and void.—BROUGHTON V. JONES, Mich., 
79 N. W. Rep. 691. 

24. CORPORATIONS—Contracts Ultra Vires—Estoppel. 
—A private corporation, which becomes a stockholder 
in and a borrower from a building and loan associa- 
tion, although its act in becoming a stockholder was 
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ultra vires, is estopped by receiving and retaining the 
proceeds of the loan from pleading its want of power 
as a defense to a suit to enforce the security given.— 
BOWMAN V. FOSTER & LOGAN HARDWARE CoO., U. 8. U. 
C., W. D. (Ark.), 94 Fed. Rep. 592. 

25. CORPORATIONS — Creation by Implication.—A 
board of levee inspectors created by act of the legis- 
lature of Arkansas for a county, and given the powers 
usually incident to corporations, including the power 
to condemn land for levee purposes, employ engineers, 
attorneys, and other agents, make contracts for work, 
and take bonds trom the contractors, and fix the rate 
of taxation for levee purposes within their district, 
constitutes a corporation, with puwer to sue and be 
sued, although not in express terms declared by the 
act to be a corporation.—BOARD OF LEVEE INSPECTORS 
OF CHICOT COUNTY Vv. CRITTENDEN, U.S.C. C. of App., 
Eighth Circuit, 94 Fed. Rep. 613. 


26. CORPORATIONS—Stock — Fictitious Sales.—A con- 
tract by a corporation, wherein it agrees to repay toa 
purchaser of shares of its capital stock, in dividends, 
an amount equal to the amount paid therefor, is void, 
under Const. art. 14, § 6, which provides that no cor- 
poration shall issue stock except for money, labor 
done, or money or property actually received; and all 
fictitious issues of stock shall be void.—SMITH V. ALA- 
BAMA FRKUIT-GROWING & WINERY ASSN., Ala., 26 South. 
Rep. 232. 

27. CORPORATIONS — Stockholders’ Liability — New 
York Statute.—Laws N. Y. 1892, ch. 688, §§ 54, 55, which 
impose upon stockholders of a corporation certain lia- 
bilities to pay its debts, and provide that such liability 
shall continue fortwo years, apply only to stockhold- 
ers in New York corporations, and the limitation can- 
not be invoked by a stockholder in a foreign corpora- 
tion.—PLATT v. LARTER, U.S. C.C., 8. D. (N. Y.), 94 
Fed. Rep. 610. 


28. COVENANT OF WARRANTY — Measure of Damages. 
—In an action to recover for breach of covenant ‘‘to 
warrant and defend a title,” the covenantee is entitled 
to recover an amount paid for an abstract to be used 
in the defense ofan action attacking the title anda 
reasonabls amount paid for attorney's fees in that be- 
balf, where he gave the grantor timely notice to de- 
fend the suit, andthe grantor refused.—HAZELETT V. 
WooprvFF, Mo., 518. W. Rep. 1048. 


29. CREDITORS’ BILL—Collusive Attachment.—A cred- 
itors’ bill averred that the debtor, with intent thereby 
to give an illegal preference to one creditor, and to 
unlawfully hinder or defraud others, consented to the 
suing out and levy of an attachment by the one in the 
absence of all grounds therefor. Held toaver that the 
attachment was collusive.—PLASTER V. THRONE-FRANK- 
LIN SHOE Co., Ala., 26 South. Rep. 225. 


30. CREDITORS’ BILL — Proof of Claims.—A suit com- 
menced by absconding officers of a corporation for dis- 
solution, in which a receiver is improvidently ap- 
pointed, being fraudulent and collusive, and no ad- 
ministration decree being rendered thereon, will have 
no bearing in a subsequent creditors’ suit, but such 
nominal receiver will be considered a custodian intro- 
duced by the corporation.—TABER V. ROYAL Ins. Co., 
Ala., 26 South. Rep. 252. 

31. CREDITORS’ SuIT — Fraudulent Conveyances.—A 
judgment creditor may pursue property fraudulently 
conveyed, although the debtor has other property out 
of whichthe judgment might be collected; hence the 
solvency or insolvency of the debtor is of no conse- 
quence.—HENDERSON V. FARLEY NAT. BANK, Ala., 26 
South. Rep. 226. 

32. CRIMINAL EVIDENCE — Confessions — Corrobora- 
tion.—One cannot be convicted ofa felony upon his 
own unsupported extrajudicial confession that a crime 
has been committed. Such confession may be suffi- 
cient to prove the defendant’s connection with the 
criminal act, but there must in all cases be proof 
aliunde of the essential facts constituting the crime.— 
SULLIVAN V. STATE, Neb., 79 N. W. Rep. 721. 





83. CRIMINAL EVIDENCE — Homicide.—In a prosecu- 
tion for murder, where there is no evidence of an en- 
counter between deceased and defendant, evidence 
that deceased was of aturbulent and combative dis- 
position is irrelevant.—BAKER V. STATE, Ala., 26 South. 
Rep. 194. 

34. CRIMINAL EVIDENCE—Incest — Declarations as to 
Pedigree.—Pedigree may be proven by declarations 
made by a deceased relative or member of a person’s 
family, but not by general reputation.—ELDER v. 
STATE, Ala., 26 South. Rep. 213. 


35. CRIMINAL LAW—Assault with Intent to Rape.—To 
warrant a conviction for an assault with intent to com- 
mita rape, the evidence must show beyond a reason- 
able doubt that the accused at the time intended to use 
whatever force might be necessary to overcome all re- 
sistance and accomplish his purpose.—DOUNN V. STATE, 
Neb., 79 N. W. Rep. 719. 


36. CRIMINAL Law — Ccnditional Pardons.—Where a 
convict has served his term, and a pardon is subse- 
quently issued solely to restore himto citizenship, a 
condition therein that it might be revoked if the 
grantee should violate any of the criminal laws of the 
State is void, since the constitution provides that no 
one can be deprived of his rights as a citizen in regard 
to voting, sitting upon juries, holding office, and tes- 
tifying in court, except on conviction of felony.—Tay - 
LOR V. STATE, TexX., 51S. W. Rep. 1106. 


37. CRIMINAL LAw—Death of Principal before Trial— 
Accessory.—Under Pen. Code, art. 90, providing that 
an accessory may be tried before the principal when 
the latter has escaped, but if the principal is arrested 
he shall first betried, and if acquitted the accessory 
shall be discharged; and article 87, providing that the 
brother of a principal cannot be accessory to him,— 
one indicted as accessory to his brother and another 
must be discharged, where the other principal dies 
after arrest but before indictment.—MOORE V. STATE, 
Tex., 51S. W. Rep. 1108. 


38. CRIMINAL LAW — Homicide—Instructions.—W here 
the fact of killing is shown, and no extenuating or 
mitigating circumstances is proven, malice is pre- 
sumed, and the crime of murder in the second degree 
is established.—KASTNER V. STATE, Neb., 79 N. W. Rep. 
713. 


39. CRIMINAL LAW—Homicide—Provoking Difficulty. 
—An instruction that, if defendant sought a meeting 
with the deceased with “intent” to provoke a difficulty 
with him, be cannot plead self-defense, is erroneous . 
—THOMAS V. STATE, Tex., 51S. W. Rep. 1109. 


40. CRIMINAL Law—Instructions—Reasonable Doubt. 
—An instruction to acquitif the jury havea reason- 
able doubt of defendant’s guilt, growing out of the evi- 
dence, or any part of it, is erroneous, as calculated to 
make the jury understand thatthey should acquit if 
they have a reasonable doubt of defendant’s guilt, 
growing out of a certain part of the evidence, though 
such doubt was dissipated by other evidence.—LODGE 
v. STATE, Ala., 26 South. Rep. 200. 


41. DEED—By Wife—Concurrence of Husband.—Un- 
der Code, § 2528, [2348], prohibiting a wife from alienat- 
ing her interest in land without the husband’s concur- 
rence, manifested by his joining in the alienation in 
the mode prescribed by law forthe execution of con- 
veyances, a deed by the wife which is signed by the 
husband without his name appearing anywhere 
therein is void.—ADAMS V. TEAGUE, Ala., 26 South. Kep. 
221. 

42. DEEDS — Construction — Easements. — Where 
grantor conveys land for a new channel for a creek, 
reserving the right to cover it over, and, when 80 cov- 
ered, to use and occupy it, he may erecta building 
over such channel which does not interfere with the 
flow of the water therein, since the grant is only an 
easement, and does not affect the title or possession of 
grantor.—StT. JOSEPH VAL. Ry. OO. V. GALLIGAN, Mich., 
79 N. W. Rep. 685. 
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43. DEED—Warranty.—Where a deed in terms grants 
only the right, title, claim and interest received by the 
grantor, through a certain deed, a general covenant of 
warranty is confined in its effect to the title and inter- 
est conveyed.—BUMPASS Vv. ANDERSON, Tex.,51 S. W. 
Rep. 1103. 

44. EJECTMENT—Title.— A defendant in possession 
under color of title may defeat recovery in ejectment 
by showing title in a third person.—PRICE V. COOPER, 
Ala., 26 South. Rep. 238. 


45. EQuity—Pleading—Cancellation of Mortgage.— 
Where a bill by a junior mortgagee, seeking the can- 
cellation of a prior mortgage on the ground that it had 
been paid, also alleges as a conclusion that such mort- 
gage, after being paid, was transferred to the mort- 
gagee’s wife, with intent to delay and defraud cred- 
itors, and prays for relief on that ground, such allega- 
tion will be treated as surplusage; and hence a 
demurrer to the complaint onthe ground of multifa- 
riousness will not lie.—BOUTWELL V. VANDIVER, Ala., 
26 South. Rep. 222. 


46. ESTOPPEL.—M fraudulently, and by means of 
false pretenses, procured a loan from the defendant 
bank, and requested it to credit the amount to its cor- 
respondent bank for his benefit. This defendant did, 
by notifying the corresponding bank accordingly. 
Thereupon the latter bank credited the amount on the 
antecedent debt of M. Held, defendant was not by 
reason thereof estopped, as against the latter bank, 
from rescinding the loan, and cancelling the credit so 
extended to the latter bank for the benefit of M. 
SELOVER V. FIRST NAT. BANK OF MINNEAPOLIS, Minn., 
79 N. W. Rep. 666. 


47. EXECUTION—Wrongful Levy—Measure of Dam- 
ages.—The owner of a stock of druggist’s goods, can- 
not,on the wrongful seizure and conversion of the 
goods, recover for their use as for loss of profits, in the 
absence of proof that they could not have been readily 
replaced, so as to prevent any stoppage of business.— 
SUMMERS V. H&ARD, Ark., 51S. W. Rep. 1057. 


48. FEDERAL CouRTSs— State Practice. — Whether a 
plaintiff in a federal court may dismiss a case without 
prejudice is governed by the State statutes.—GASSMAN 
v. JakRvis, U.S. C.C., D. (Ind.), 94 Fed. Rep. 603. 


49. FRAUDULENT CONVEYANCES—Consideration—Evi- 
dence.—To show a conveyance fraudulent as to cred- 
itors of the grantor, her declarations, made several 
years after the recording of the conveyance, and not 
in the presence of the grantee, are, after the death of 
the grantor, inadmissible against the grantee.—SULLI- 
VAN V. BALL, 8. Car., 3838. E. Rep. 486. 


50. GARNISHMENT— Non-resident Defendant—Service. 
—A judgment against a garnishee, based on a personal 
judgment against a non-resident debtor, entered with- 
out personal service on, or any appearance by, him, is 
void, and does not protect the garnishee against a sub- 
sequent garnishment for the same fund, becauge the 
service of the writ of garnishment in ald of the suit did 
not confer jurisdiction over the debtor,so as to au- 
tborize a personal judgment against him.—SOUTHERN 
Ry. Co. v. WARD, Ala., 26 South. Rep. 234. 


51. Girts.—Where T made a verbal gift to minors of 
certain money, and delivered it to C, their mother, and 
she accepted it in trust for them, whereby the title 
vested in them, their title was not affected by C at the 
same time, and on her own suggestion, executing her 
note, payable to T, for the amount of the gift, in which 
she agreed to pay interest thereon.—THOMPSON V. 
CARUTHERS, Tex., 518. W. Rep. 1093. 


52. GUARDIAN AND WARD—Investment of Funds.—A 
guardian is not responsible, as a matter of law, for the 
loss of funds from the failure in April of a savings 
bank in which he had deposited the wards’ funds in 
the preceding October, at 4 per cent. interest, where 
there is evidence to show a sufficient reason for not in- 
vesting the funds elsewhere, and to show reasonable 
diligence.—IN RE GRAMMEL, Mich., 79 N. W. Rep. 706. 





53. HiGHWaYs — Defects — Township’s Liability. — 
There being no statute relieving a township from lia- 
bility for defects in a highway because it is within the 
right of way of a railroad, and Pub. Acts 1893, No. 145, 
relating to the establishment of bighways across rail- 
roads, indicating that highways on the right of way 
are within the control of the township authorities, a 
township is liable for a defect ina highway on a rail- 
road right of wey, not on the crossing itself, or the ap- 
proach thereto, where the railroad existed before the 
highway crossing was created.— GAGE V. TOWNSHIP OF 
PITTSFIELD, Mich., 79 N. W. Rep. 687. 


54. HiGHways—Use by Railway Companies — Nui- 
sances.—In the absence of legislative authority, either 
direct or through the authorized action of a munici- 
pality, the construction and use by arailroad company 
of its road longitudinally on a public highway is a 
public nuisance.—PITTSBURG, C. & ST. L. Ry. Co. v- 
Hoop, U. 8. C. C. of App., Sixth Circuit, 9 Fed. Rep. 
618. 


55. HiGHWaYs—Wiilfully Obstructing Water Course. 
—The fact that the township authorities constructed a 
ditch on the side of a highway, and projected water on 
defendant’s land, which would not have reached him 
in its natural course, does not justify him in buildinga 
permanent dam across a stream running through his 
land, and thereby flooding the highway. —ComMMIs- 
SIONER OF HIGHWAYS OF TOWNSHIP OF TITTABAWASSE 
Vv. STERLING, Mich., 79 N. W. Rep. 693. 


56. HOMESTEAD—Exemptions.— The owner of land 
lived on it for four years while single, and afterwards 
moved away, and lived for years in another county, 
and after marriage lived at various places; but, 
though he had some stock on part of the land not 
rented, he had no house or furniture there, and bis 
wife was never there, except once on a visit to the 
tenant. Held, that he had no homestead rights in the 
land, though he always intended to return to it to live, 
and did so after levy of execution thereon.—ST. LOUIS 
BREWING ASSN. V. HOWARD, Mo., 518. W. Rep. 1046. 


57. HOMESTEAD—Mortgage—Bona Fide Purchaser.— 
A mortgage ig good, as against a homestead claim, 
where the owner of the property makes a colorable 
conveyance thereof, and the grantee obtains a loan on 
mortgage, the mortgagee or agent not knowing the 
conveyance was simulated.—FORBES V. THOMAS, Tex., 
51S. W. Rep. 1097. 


58. INFANTS—Deeds—Disafiirmance.—Where a minor 
supposing himself of age conveyed property, and after 
coming of age he sued to set aside the transfer for 
fraud, a statement afterwards made by him to the 
transferee that he was satisfied with the transaction 
was not a ratification of his act asa minor, unless he 
had learned that he was a minor when he executed the 
transfer.—RIDGEWAY V. HERBERT, Mo.,518. W. Rep. 
1040. 


59. INJUNCTION—Possession of Public Office.—While 
proceedings by injunction cannot be used to determine 
disputed title to offices, they may be used to protect 
the possession of officers de facto against the interfer- 
ence of claimants whose title is disputed until they 
shall establish their title by appropriate judicial pro- 
ceedings, at least when the title is doubtful, or the 
facts upon which it depends are disputed and uncer- 
tain. Whether an injunction would lie where it con- 
clusively appears that the incumbent is not an officer 
de jure, and that the claimant is entitled to the office, 
quere. Held, that in this case an injunction was prop- 
erly refused, at least because it did not appear that 
the petitioner was still the actual incumbent of the 
office.—SCHOOL Dist. NO. 47 OF WaskCa COUNTY V. 
WIESE, Minn., 79 N. W. Rep. 668. 


60. JUDGMENT—Collateral Impeachment—Entry Nunc 
Pro Tunc.—Entry of an amendment of a judgment im- 
perfectly entered nunc pro tunc, which renders the en- 
try perfect as originally directed, imparts regularity 
to an execution issued on the judgment prior to the 
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amendment, and to all proceedings thereunder.—_WaARE 
v. KENT, Ala., 26 South. Rep. 208. 

61. JODGMENT—Ejectment—Mortgages—Res Judicata. 
—A judgment in ejectment, in which the payment of a 
mortgage on the land was pleaded and proved, will 
not bar a suit by the defeated party to foreclose the 
mortgage against the same defendant. — SMART Vv. 
KENNEDY, Ala., 26 South. Rep. 198. 

62. JUDGMENTS — Registration — Lien. — Under Code 
1896, § 1920 et seg., giving a judgment creditor a lien 
where he files,in the probate judge’s office, a certifi- 
cate of the clerk of the court in which the judgment 
was rendered, and requiring the judge to register the 
certificate in a book, which shall show the date of the 
filing and the name of the ownerof the judgment, 
such registration creates no lien, unless the name of 
such owner is shown therein, and the defect is not 
cured by interpolating the name of the owner more 
than a year after the judgment.—Ivy CoaL & COKE Co. 
v. ALABAMA NAT. BaNK, Ala., 26 South. Rep. 213. 


63, JUDGMENT—Revival of Decree of Sale.—The judg- 
ment of a probate court, refusing to grant the motion 
of an adininistrator de bonis non to revive and author- 
ize the execution of a decree of the court to sell lands, 
made on the application of the administrator in chief, 
and which was never executed, because of his deatb, 
is not appealable.—CRAaFT Vv. COWART, Ala., 26 South. 
Rep. 209. 

64. JUDGMENT IN PARTITION—Motion to Set Aside— 
Appeal.—Where a judgment in partition is entered 
without objection, a party cannot indirectly, by mo- 
tion, assail it or the court’s refusal to set it aside after 
the time when it could be challenged by appeal, as, 
under Sess. Acts 1895, p. 91, allowing an appeal from 
interlocutory judgments in partition, if exceptions are 
not timely made, the judgment will be conclusive.— 
WINDES V. EaRP, Mo., 518. W. Rep. 1044. 


65. JUDGMENT LIEN—Failure of Widow to Elect.— 
Held, the failure of the widow/to elect, under section 
4472, Gen. St. 1894, to renounce the provision made for 
her in the will of her deceased husband, and take un- 
der the statute, does not have the effect of giving to 
her late husband’s judgment creditor a lien on the 
land which would descend to her under the statute, 
and the lien of such judgment is in no manner affected 
by her election or failure to elect.—NEW HAMPSHIRE 
SAV. BANK V. BaRROwS, Minn., 79 N. W. Rep. 660. 


66. LIMITATIONS—Open Account.—An item in an open 
account, which includes not only a disbursement of 
the debtor’s money in the hands of the creditor, but 
also a disbursement of the creditor's private funds for 
the debtor’s use and benefit, is a legitimate and valid 
charge.—SIBLEY V. Rick, Neb., 799 N. W. Rep. 711. 

67. LIMITATIONS—Statutes.—A non-resident who has 
not been in the State since the accrual of the cause of 
action for the period or periods aggregating the stat- 
utory period within which suit might be brought 
against one who has allthe time been in the State, is, 
within Code, § 2805, a person “absent from the State 
within the period within which a suit might have been 
brought against him,” had he been in the State, the 
time of whose absence “must not be computed as a 
portion of the time necessary to create a bar.’’"—HOL- 
LEY V. COFFEE, Ala., 26 South. Rep. 239. 

68. LIMITATION OF ACTIONS—Accrual of Cause of Ac- 
tion.—A cause of action against the directors of a bank 
for fraudulently diverting its funds for their own ben- 
efit accrues as soon as the diversion is complete, in the 
absence of concealment of the facts on their part; and 
where such facts are shown upon the records of the 
bank, and becomes known toa cashier who succeeds 
the one involved in the transaction, and who has no 
interest in the matter adverse to the bank, his knowl- 
edge is notice to the bank.—CooPER V. HILL, U. 8. C. 
C. of App., Eighth Circuit, 94 Fed. Rep. 582. 

69. MARRIED WoMAN—Contract—Purchase of Claims 
Against Husband.—Under Rev. St. 1893, § 2167, empow- 
ering “a married woman to purchase any species of 





property, and to bind herself by contract,” but pro- 
viding that she “shall not be liable on any promise to 
pay the debt of any other person,” a married woman 
has the right to purchase claims against her husband, 
and to mortgage her land to secure the purchase price. 
—ELLIS Vv. CRIBB, S. Car., 33S. E. Rep. 484. 

70. MASTER AND SERVANT — Fellow-Servants. — A 
switchman on one engine is not a fellow-servant of a 
switchman on another engine, though both may work 
in or nearthe same yard, and use the same tracks, 
where each belongs to a separate crew, under direction 
of its own foreman.—GALVESTON, H. & 8. A. Ry. Co. v. 
MASTERSON, Tex., 51 8. W. Rep. 1091. 

71. MASTER AND S&RVANT—Master’s Liability for In- 
juries.—In an action against a railway company for 
the death of an employee, alleged to have been caused 
by a combination of several causes, none of which 
alone were sufticient to render the company liable, 
where there was no evidence showing anything un- 
usual in the use ofthe appliances furnished, or that 
they were out of repair, or that there was any latent 
defect in them, and there was evidence showing he 
had engaged for years in the same work, using the 
same appliances without complaint, itis not error to 
direct a verdict for the defendant.—CRESWELL V. WIL- 
MINGTON & N. R. CO., Del., 43 Atl. Rep. 629. 

72. MORTGAGES—Conditional Settlement. — Where a 
mortgagee conditionally agrees to accept a smaller 
sum in satisfaction of his judgment of foreclosure, on 
a non-compliance with the condition he may assert his 
rights under the judgment.—EARGLE v. LORICK, S. Car., 
338. E. Rep. 490. 

73. MORTGAGE—Trust Deed—Action to Redeem. —A 
petition to redeem from a sale under a trust deed 
showing, astothe beneficiary and her husband, that 
she had done nothing more than receive what was due 
her from sales made by the trustee, and that he had 
no interest in the matter except as her husband, and 
that neither had nor claimed any further interest in 
the property, and complaining only of acts of the 
trustee in violating an agreement made with the 
plaintiff contrary to the terms of the deed, and with- 
out the beneficiary’s knowledge, and calling on the 
trustee to account, states no cause of action against 
the beneficiary or her husband.—STaPLEs V. SHACKLB- 
FORD, Mo., 51S. W. Rep. 1032. 

74. MORTGAGE FORECLOSURE— Appointment of Re- 
ceiver.—A receiver may be appointed in a real estate 
foreclosure proceeding by action after foreclosure 
sale,and during the period for redemption, for the 
purpose of collecting rents and profits to protect and 
preserve the mortgage security, and to protect the 
mortgaged property from waste, but not to apply such 
rents and profits to the payment of any deficiency re- 
maining after such sale. Held, however, that it con- 
clusively appears that the facts in this case are insuffi- 
cient to authorize the appointment of a receiver by 
the trial court, and it ruled correctly in denying the 
application for the appointment of a receiver, al- 
though it gave a wrong reason forso doing.—NATIONAL 
Fire Ins. CO. OF HARTFORD, CONN., V. BROADBENT, 
Minn., 79 N. W. Rep. 676. 

75. NEGLIGENCE — Electricity —Injury to Building 
from Lightning.—In an action against a telegraph 
company for carelessly allowing one of its wires to 
sway and fall on the frame in front of plaintiff’s store, 
conveying a current of electricity to the store and 
causing it to burn, the defense being the act of God,a 
charge that the jury should determine whether the 
store caused the wire to break by reason of the fact 
that the store was on fire and heated the same, and 
caused it to break and become defective, or whether 
the wire, by reason of the defects complained of, 
caused the store to ignite, was not a charge on the 
facts.—MILES V. POSTAL TEL. CABLE CoO.,S. Car., 33 S. 
E. Rep. 493. 

76. NEGLIGENCE — Street Railroad — Collision With 
Fire Department.—The duties of a member of the city 
fire department, when driving fire apparatus on a call 
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to a fire, may require him to take risks which it would 
be negligence for a private person to take in pursuit 
of his private business.—WARREN V. MENDENHALL, 
Minn., 79 N. W. Rep. 661. 

77. NEw TrRiaL—Conditional Order.—An order grant- 
ing a conditional new trial is not void, and objection 
thereto is waived, by not being urged before the end 
of the next term of court.—STRAIT V. COLE, Tex., 51 8. 
W. Rep. 1092. 

78. NUISANCES CREATED BY CITY—Liability of Indi- 
viduals for Damages.—Individual residents ofa city, 
who, in compliance with law, have connected their 
premises with a sewer system constructed by the city, 
and deposit sewage therein, cannot be held liable for 
damages for the discharge of such sewage Ly the oper- 
ation of the sewer system on or near the premises of a 
complainant, thereby creating a nuisance.—CARMICH- 
AEL V. CITY OF TEXARKANA, ARK., U.S. C.C., W. D. 
(Ark.), 94 Fed. Rep. 561. 

79. PARTNERSHIP—Powers of Partner.—A partner in 
a firm formed to cultivate the lands of one of the part- 
ners has no implied power to sell the live stock and 
farming utensils of the firm without the consent of the 
co-partner.—RUTHERFORD V. MCDONNELL, Ark.,51 8. 
W. Rep. 1060. 

80. PAYMENT—Proof of—Burden.—A party pleading 
payment on an admitted debt bas the burden of prov- 
ing it, and hence the pleading is not sustained where 
payment is explicitly denied, both parties being 
equally truthful.—FORD Vv. LAWRENCE, Tenn., 51 8S. W. 
Rep. 1023. 

81. Process — Service — Return —Jurisdiction.—If a 
summons be served within the time limited by the 
statute, the court from which it issued acquires juris- 
diction of the person of the defendant, and may ren- 
der a valid judgment against him, notwithstanding 
the officer’s failure to make his return during the life 
of the writ.—GRAVES v. MCFARLAND, Neb.,79 N. W. 
Rep. 707. 

82. QUIETING TITLE—Color of Title—Possession.—A 
person who has purchased a soldier’s “additional 
homestead right,” and has, under proper powers of 
attorney, located the same, and entered into posses- 
sion ofthe land upon which the location was made, 
has color of title to the entire tract described in the re- 
ceiver’s receipt.—DRAPER V. TAYLOR, Neb.,79 N. W. 
Rep. 709. 


83. RAILROAD COMPANY—Negligence—Killing Persons 
on Bridge.—A man, partly intoxicated, attempted to 
cross a railroad bridge which foot passengers had 
been using for many years. It was misty and dark, 
and the track curved,so that a headlight of an ap- 
proaching locomotive would not throw light on the 
bridge until the train had nearly reached it. A train 
crossed the bridge, after giving the proper signals of 
its approach, and struck the man, and killed him. 
Held, in an action by the man’s wife, that a demurrer 
to the evidence should be sustained, as no negligence 
of the railroad company was shown.—COATNEY Y. ST. 
Louis & 8S. F. Ry. Co., Mo., 518. W. Rep. 1036. 


84. RAILROAD COMPANY—Trespassers—Degree of Care. 
—Where a prospective passenger left a waiting room 
and sat down on the edge of the platform, with his 
feet on the ground, within a foot or a foot and a half 
of the track, and went to sleep in front of an approach- 
ing train, the railroad company owed him no duty, 
except not to wantonly injure him after its employees 
discovered him.—GuLF, C. & 8S. F. Ry. Co. v. BOLTON, 
I. T., 518. W. Rep. 1085. 

85. REAL EsTaTE AGENT—Commission—Evidence. — 
A real estate agent who has been instrumental in pro- 
ducing a purchaser for land listed with him for sale is 
entitled to his contract commission, even though the 
Owner of the property consummate the sale in igno- 
rance of the services rendered by the agent.—ORalG v. 
WEAD, Neb., 79 N. W. Rep. 718. 

86. REPLEVIN—Judgment. —In replevin, where the 
only question is whether plaintiffs were the owners of 





the property, a {judgment for the return of the prop. 
erty to defendant is proper, instead of being limited to 
the amount of defendant’s lien.—SHIELDS v. Moopy, 
Mich., 79 N. W. Rep. 684. 

87. SHERIFF—Bond—Approval.—In an action on the 
official bond of a sheriff, the petition should disclose 
the execution and approval of the bond, or facts show- 
ing a waiver of the approval of the bond, or facts 
which estop the sureties from urging its non-approval. 
—FIRE ASSN. OF PHILADELPHIA V. RUBY, Neb., 79 N. 
W. Rep. 723. 

88. SPECIFIC PERFORMANCE—Contract for Support.— 
Where a mortgage on land was extinguished in con- 
sideration that the mortgagor should maintain the 
mortgagee for the remainder ofthe mortgagee’s life, 
and it was subsequently agreed that the mortgagor 
would secure him for such support on property to be 
received in exchange for the mortgaged property, it 
was proper to require the mortgagor to execute a 
mortgage on property obtained directly or indirectly 
from the discharge of the mortgage.—FLETCHER Vv. 
HAGERMAN, Mich., 79 N. W. Rep. 690. 


89. STATUTE — Adopting Statute — Construction. — 
Where one statute refers to another, which is subse- 
quently repealed, the statute repealed becomes a part 
of the one making the reference, and remains in force 
so far as the adopting statute is concerned.—SHULL V. 
BARTON, Neb., 79 N. W. Rep. 732. 


90. TRIAL—Findings of Fact—Requisites.—Where a 
jury is waived by a stipulation in writing, in a circuit 
court, in an action at law, the court cannot be required 
to make special findings of fact, but may make either 
a special or general finding, and should not make 
both. Such finding must state the ultimate facts of the 
case, and not be a recital of evidential facts or circum- 
stances which may tend to prove che ultimate facts, or 
from which they may be inferred.—STATE NAT. BaNK 
OF FT. WorRTH, TEX,, Vv. SMITH, U. S. C.C. of App., 
Fifth Circuit, 94 Fed. Rep. 605. 

91. TRIAL—Irregularity in Drawing Jurors.—Waiver. 
—Where a party goes to trial without inquiring 
whethor jurors were regularly drawn, the objection is 
waived.—SPRAGUE V. Rrown, R. I., 43 Atl. Rep. 636. 

92. TR1aL—Juror—Challenge—Opinion from Rumors. 
—An opinion or impression of ajuror, formed from 
reading newspaper reports and hearing general 
rumors, of none of which he has a settled belief, but 
expresses rather disbelief or disregard, is hypothet- 
ical, and does not disqualify him if he also states that 
he can render a fair and impartial verdict, based solely 
upon the evidence, and wholly without the interfer- 
ence of such opinion or impression.—WARD V. STATE, 
Neb., 79 N. W. Rep. 725. 

93. Usury—Right to Plead—Building Association.— 
The transferee of a borrower’s stock ina building as- 
sociation, together with the lands mortgaged to it, 
cannot plead usury; that being a defense personal to 
the debtor.—JOHNSON V. SOUTHERN BUILDING & LOAN 
ASSN., Ala., 26 South. Rep. 201. 

94. WILLs—Construction — Bequest of Proceeds of 
Lands.—A will devising successive life estates in lands, 
and directing that on their termination the lands be 
sold, and the proceeds divided among certain legatees, 
is a mere bequest of money to such legatees, there be- 
ing an equitable conversion of the lands, and does not 
vest them with an estate in the lands in fee-simple 
under the statute of uses.—VAN ZANDT, V. GARRETSON, 
R.1., 48 Atl. Rep. 634. 

95. WILLs—Construction—Nature of Estate.—A tes- 
tator devised to his wife all his property, ‘‘to have, 
hold and enjoy same for her natural life, with full 
power and authority to devise and bequeath the same, 
by will or otherwise, to such of his sons as shall be 
kindest to her, but such will or other conveyance not 
to become operative until after herdeath.” Held, that 
she had absolute power to devise or convey the prop- 
erty to some or all of his sons.—WATSON V. WATSON, 
Tex., 518. W.*Rep. 1105. 
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